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The short version

BAAJA is the Senate's permitting deal: a 417-page bill that makes federal approvals faster and
harder to undo. It puts short clocks on agencies and on lawsuits, limits what a court can do when a chal-
lenger wins, freezes issued permits with Treasury money behind the freeze, builds a federal backstop for
big power lines, and makes large data centers pay for the grid costs they cause. It narrows state water re-
views, historic preservation reviews, and endangered species reviews along the way. It is technology-neu-
tral on its face. It has not had a hearing, and its text is expected to change.

What it is

The Bipartisan American Affordability and Jobs Act of 2026 (BAAJA) is S. 5653. Sen. Shelley Moore Capito
(R-W.Va.) introduced it on September 30, 2026, with Sens. Mike Lee (R-Utah), Sheldon Whitehouse (D-R.l.),
and Martin Heinrich (D-N.M.) [1]. They are the chairs and ranking members of the two Senate committees
that own the subject: Environment and Public Works (EPW) and Energy and Natural Resources (ENR).

The bill has two divisions, seven titles, and 71 sections, about 59,000 words in all. Division A, from EPW,
rewrites the National Environmental Policy Act (NEPA) and parts of the Clean Water Act and the Endangered
Species Act (ESA), and adds a "Project Certainty" title. Division B, from ENR, covers transmission, energy per-
mitting on federal land and offshore, and historic preservation.

As of October 1, 2026, the only recorded action is referral to committee, and no outlet we read expects a
vote before the November 3 election. Capito's stated goal, a claim, is for it to be "the first vote when we
come back" [2]. Sen. Whitehouse has promised a manager's amendment [3]. A side deal with the White
House on wind and solar is not in the text, and Whitehouse calls it "unresolved" [4]. The House has not
taken up this text. If the bill does not pass before the 119th Congress ends in January 2027, it dies.

Clocks, remedies, and certainty: three tools that move
leverage to permit holders.

What it does, in one paragraph

BAAJA moves leverage from people outside a permit to the people who hold or want one, using three tools.
Clocks: agencies get deadlines that only the project sponsor can enforce in court, and challengers get 150
days to sue (Sec. 1106, 55:5-58:12; Sec. 1110, 67:23-68:9). Remedies: for a NEPA violation, a court may only
send the approval back to the agency, and the project can keep going while the agency fixes it (Sec. 1110,
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69:22-70:3; 71:13-25). Certainty: agencies may not pull permits already issued except in five narrow cases,
and a sponsor who wins in court collects 25 to 50 percent of its costs incurred to date, paid from the Trea-
sury's Judgment Fund (Sec. 1401, 159:9-166:10). Around that core sit a new transmission regime and a rule
that data centers of 20 megawatts or more pay the incremental grid costs they cause (Secs. 2101-2107).

The ten biggest changes

Part | covers each of these in the bill's own words.

1. NEPA lawsuits must be filed within 150 days, by someone who commented (where comment was of-
fered) and who alleges direct harm, in a federal court of appeals. A winner gets aremand, not an order
stopping the project.

2. Issued permits are frozen, and sponsors are paid when agencies try to revoke them.

3. The Federal Energy Regulatory Commission (FERC) "shall" permit major transmission lines in the na-
tional interest, anywhere in the country, when states do not act. The statute's own measure of compen-
sation for condemned land is deleted; the Constitution's requirement of just compensation remains.

4. Data centers pay for the grid upgrades their new load causes, measured by the utility's estimate and
subject to regulators' approval.

5. State water certification under Clean Water Act Section 401 narrows, and the Environmental Protection
Agency's (EPA) dredge-and-fill veto gets a fixed window.

6. Historic preservation review moves from regulation into about 5,700 words of statute, with a narrower
definition of harm.

7. Endangered species consultation gets shorter clocks, and highway and transit projects in existing
rights-of-way are freed from the no-jeopardy duty.

8. Project sponsors must approve any extension of a NEPA deadline, and a White House council's ruling in
disputes between agencies becomes final and unreviewable.

9. Listed oil, gas, and geothermal activities on federal land leave NEPA, and many wells lose the federal
drilling permit.

L0. Energy and minerals suits get a150-day clock, and miners may locate as many mill sites as are reason-
ably necessary.

Who gains and who loses

Permit holders of every kind gain, through the freeze and the money. So do transmission developers, pipe-
line operators, onshore oil and gas operators, geothermal and hydropower developers, and miners. The
Council on Environmental Quality (CEQ) and lead federal agencies gain control over schedules and disputes.
Utility customers gain protection from data-center grid costs.

Challengers lose the most: environmental groups, neighbors, and downstream states face shorter clocks,
narrower standing, and weaker remedies. States lose ground as water certifiers, and state and tribal preser-
vation officers lose ground in historic preservation review. Landowners lose the statute's compensation for-
mula for transmission condemnations. Wind and solar, tribes, counties, and data centers land in the middle,
with real gains and real costs. Parts Il through V take each group in turn.

Bommarito Consulting - BAAJA, Line by Line Page 3 of 132



Where it came from and who is talking

About 28 percent of the bill's words appeared in an earlier bill or law. The energy permitting title borrows
most heavily, from the 2024 Manchin-Barrasso bill. Some of the most consequential parts have no textual
ancestor: the historic preservation rewrite, the class-wide damages in Sec. 1402, and the data-center rule.
In the first two days we logged 58 public positions: 35 in support, 9 opposed, and the rest conditional,
mixed, or neutral. Almost no one attacks the transmission title or the data-center rule. The fights are over
endangered species, historic preservation, lawsuits, and state water certification. Part VIl has the details.

What would happen if it passed

The bill sets 180 distinct clocks for agencies, courts, states, and sponsors. FERC alone would owe about ten
rules or orders in two years. None of the rulemaking deadlines carries a stated consequence for missing it.
Part VIII lays out the calendar.

The text also has problems. We verified 36 drafting defects: 7 substantive, 21 ambiguities, and 8 cosmetic.
Examples include a citation to the wrong statute in the clause that exempts oil and gas drilling permits from
NEPA, and a data-center cost rule made "subject to" limitations that do not exist. Part IX lists them, along
with the legal questions courts would have to answer.

Is this a data-center bill?

One concern runs through the public debate: that the bill's real effect is to speed up data centers, and the
power plants and power lines that serve them, while weakening environmental and community review. The
next chapter tests that concern against the text. In brief, the bill's general tools (faster clocks, weaker reme-
dies, frozen permits, and a federal transmission backstop) help the power supply that data centers need,
along with every other kind of project. But no provision fast-tracks data centers by name. The provisions that
do name them deal with grid costs and data, and the main one makes them pay more.

Our own data puts numbers on the stakes. In a preliminary snapshot of U.S. data-center projects (research
cutoff September 28, 2026), 661 of the 852 project groups that state a capacity are at or above the bill's 20-
megawatt floor. About 85 percent of all stated capacity is planned or under construction rather than operat-
ing, so the cost rule, which covers only loads that connect after enactment, could still reach most of what is
coming. The same snapshot counts 1,011 accepted local data-center moratorium records in 903 jurisdictions
across 45 states; a record shows a local action, not that a moratorium is in force. The bill leaves siting and
zoning with local governments, and it is silent on most of the community issues our 50-state policy survey
documents, including water use, noise, backup diesel generators, and tax incentives [5]. Part VI maps the
landscape.

How to read this report

Bill citations are page and line in the 417-page text released September 30, 2026, written like this: (Sec. 1110,
68:1-9). Current law is cited to the U.S. Code or the Code of Federal Regulations. Outside facts carry a num-
bered source. Statements by senators, agencies, companies, and advocacy groups are labeled as claims.
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Where the meaning of the text is uncertain, we say so and frame it as an open legal question. The chapter
after next explains how we built the analysis and how far to trust it.
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Is this a data-center bill?

Partly. BAAJA speeds up the lines, pipelines, and plants data centers depend on: it compresses clocks,
moves water-permit and transmission decisions from states toward federal agencies and courts, and limits
what a winning challenger can get. It never requires anyone to study what a wave of large new loads does
to emissions, water, or nearby communities. But it does almost nothing to speed the data centers them-
selves, and the only sections that name them make them pay more and give states new power over them.
Data-center demand is the bill's main source of momentum, not its main beneficiary.

The concern, and how we tested it

The concemn, at full strength: BAAJA, the Bipartisan American Affordability and Jobs Act (S. 5653), clears the
road for data centers and their power supply by moving decisions from states, tribes, and expert agencies to
federal agencies and sponsors, and by running out the clock on anyone who wants full environmental and
social review.

No statute states its motive, so we tested effects. We broke the concern into five claims and, for each, list
the evidence that fits, the evidence that cuts against it, and what is missing, checking every absence against
the full bill text. Two of our own sources add weight: our private project-and-moratorium dataset (aggre-
gates only; preliminary snapshot, research cutoff Sept. 28, 2026) and our 50-state survey paper, "The State
of Server Country" [5]. Part VI, "Where the Data Centers Are," has the detail.
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Figure 1: Of five tests, one is supported, three are partly supported, and one is not supported; the fitting evidence is about power
supply, and the evidence against is about data centers themselves

Why the question is fair to ask

The timing alone puts data centers at the center of this bill.

® The White House moved first. A July 2025 executive order, "Accelerating Federal Permitting of Data
Center Infrastructure," told agencies to rely on categorical exclusions (actions treated as too minor for
full environmental review) and to give data-center projects FAST-41 fast-track treatment [7].

m The Federal Energy Regulatory Commission (FERC) has open large-load cases. In October 2025,
the Secretary of Energy asked FERC for rules on connecting loads "greater than 20 megawatts" (RM26-
4) [8]. In December 2025, FERC told PJM, the Mid-Atlantic grid operator, to offer firm and non-firm ser-
vice to data centers sited at power plants (EL25-49) [9]. In June 2026, it ordered all six regional grid oper-
ators to justify or fix their large-load rules, including MISO in the Midwest (EL26-70) [10].

m Congress is fighting over who pays. The House passed the Ratepayer Protection Act (H.R. 9340) 417-3
on September 16. It would only require state commissions to consider a cost standard for loads of 100
megawatts (MW) or more [11]. On September 30, the day BAAJA came out, the Senate failed to take it up,
57-43, with 60 votes needed [12]. Senate Minority Leader Chuck Schumer's one-word summary: "option-
al" (a party claim) [13].

m The sponsors talk about demand. Sen. Martin Heinrich (D-N.M.) opened his statement in the joint re-
lease with "Americais entering anew era of energy demand." He added that "as data centers drive
demand for more power," the bill "will ensure they pay their fair share" (party claims) [6]. The sponsors
name data centers as the source of demand and as a group that should pay. None pitches the bill as a
way to build data centers faster.
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The testis whether the text turns that urgency into special help.

First, a fact that shapes everything else

"Data center" appears in only two of the bill's 71 sections: Sec. 2107 on pricing and a ratepayer floor, and Sec.
214 on a federal electricity survey (231:18-240:8; 279:1-25). Together they are about 3.7 percent of its
words.

That matters because a data center is mostly a private building on private land, permitted by local zoning
boards and state agencies, with federal review only through hooks like a wetlands permit, federal land, or
federal money. The Clean Air Act, which governs on-site turbines and backup generators, appears once, in a
clause saying a pipeline provision does not affect it (205:1-10). So if BAAJA speeds data centers, it does so
through the power supply.

Test 1: Does it compress the clocks?

Verdict: supported, for power supply. The clocks do not single out data centers.
What fits. The bill shortens or tightens nearly every clock it touches:

m Environmental reviews. Under the National Environmental Policy Act (NEPA), the existing one-year and
two-year deadlines for reviews can now be extended only "with the approval of the project sponsor," not
just "in consultation with the applicant" (Sec. 1106, 53:3-5). (A full review is an environmental impact
statement, or EIS.)

m Lawsuits. Suits must be filed within 150 days in five separate programs (Sec. 1110, 68:1-9). The default
today is six years.

m Power lines. FERC "shall ... issue one or more permits" for lines of 230 kilovolts (kV) or more that are
"necessary in the national interest" (Sec. 2101, 188:10-16). For lines of 345 kV or more, adeveloper can
file at FERC "simultaneously with" its state application (191:17-192:2).

B State water permits. A state's Clean Water Act section 401 certification for a gas pipeline or transmis-
sion line is capped at nine months (Sec. 1202, 118:13-119:2).

® Grid upgrades and pipeline expansions. Adding grid capacity inside an existing right-of-way is "not... a
major Federal action," so it needs no NEPA review (201:19-202:9). The same goes for "looping, compres-
sion, [and] capacity-enhancement" of existing interstate gas pipelines (203:18-204:25), the projects that
bring more gas to new power plants.

m Interconnection studies. New grid-data rules cover "generation or load interconnection" studies
(266:18-22), so data centers benefit too.

What cuts against. None of these clocks asks what a project's power is for. Nothing gives a large load a
right or a deadline to connect (the Sec. 2110 queue rulemaking covers generators). And states may deliber-
ately slow data centers, awarding service by "the greatest benefit to other ratepayers ... notwithstanding the
order in which applications ... are received" (237:1-5).
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Test 2: Does it move decisions from states, tribes, and expert
agencies to federal actors and sponsors?

Verdict: partly supported. Yes for the supply chain. For data-center rates, power moves the other
way.

What fits.

The bill names data centers in two sections, and both
send them a bill.

m State water permits move toward federal control. For transmission, a state's water certification be-

comes a"Federal authorization" (195:10-18), reviewable only in the federal appeals courts that hear FERC
cases (197:2-11).

m The White House gets the last word between agencies. If a sponsor takes a dispute between federal
agencies to the Chairman of the Council on Environmental Quality (CEQ), the Chairman's order "shall not
be subject to judicial review" and counts as "full compliance" with the consultation duties in dispute
(52:5-23). That reaches Endangered Species Act (ESA) consultation, though only the procedure, not the
duty to avoid jeopardizing a species.

m Sponsors shape the options. Alternatives that do not "meet the goals of an applicable non-Federal
project sponsor" are dropped from review (38:6—-12).

m Expertise counts for less. "Special expertise" no longer earns an agency cooperating status in a review
(38:15-23). State and tribal historic preservation offices that regularly miss timelines can lose grants and,
if still out of line two years later, Interior "shall assume all or part" of their functions (374:1-21; 377:5-14).

What cuts against. On data-center electricity, the bill hands power to states.

A State may treat covered loads as a separate class of service, and may establish rates, charges, terms,
conditions, and interconnection or service priorities for covered loads that differ from, and that are less fa-
vorable than, those applicable to other large industrial, manufacturing, or commercial loads. (Sec. 2107,
238:24-239:5)

States may also charge data centers more than cost, auction the right to connect, and require them to bring
their own new generation (236:7-238:23), and the section does not diminish state authority over "resource
planning" (239:7-12). States can also take over ESA consultation, and a similar state review can replace
NEPA review (28:23-29:3).
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Siting the data center itself stays local, and that is where the fight is. Our dataset (preliminary snapshot, re-
search cutoff Sept. 28, 2026) holds 1,011 local moratorium records that passed our evidence review, across
903 jurisdictions; not all are in force. Michigan has the most, 138, mostly from townships. The bill touches
none of them. Its only local-siting lever is for transmission (188:24-189:5). It leaves the zoning fight local
while speeding the supply side those campuses wait on.

What's missing. Nothing gives a host community or a tribe a say over the large loads that drive the new
lines.

Test 3: Does it narrow environmental and social impact review?

Verdict: partly supported. Enforcement gets much weaker, and review of linear supply projects
shrinks. The scope of a full review stays the same.

What fits.

B Winning in court stops less. If acourt finds a NEPA violation, "the only remedy the court may order ... is
to remand, without vacatur or issuance of an injunction" (69:24-70:3), and the approval "shall remain in
effect" (71:14-18). Courts give "substantial deference" to agencies on the scope of areview (73:23-74:2).

m Federal loans no longer trigger review. A project whose only federal tie is "a loan guarantee or loan" is
not a major federal action (17:1-3), and for historic review the same goes for loans and grants (383:22—-
384:3).

® Wetlands permits look at less. For general permits, the U.S. Army Corps of Engineers considers "only
the effects on compliance with water quality requirements." Any fill under 2 acres counts as a minimal
effect (125:11-22). Inference: that covers more than pipelines and power lines, likely including the com-
mercial site work a data-center campus might need.

m Oiland gas drilling loses review. Listed oil, gas, and geothermal activities "shall not be considered a
major Federal action" (349:6-16). That is the upstream end of the gas supply.

What cuts against.

m A full review covers the same ground. The bill keeps NEPA's "reasonably foreseeable environmental
effects" standard (5:10-16; 37:7-8) and, unlike the House's SPEED Act, does not limit effects to those
"proximately caused by" the project.

® The Supreme Court got there first. Its 2025 Seven County decision already called NEPA "purely proce-
dural," required "substantial deference," and said a flawed review "does not necessarily require vacating"
an approval [14]. BAAJA codifies it and goes further on remedies.

m Other laws still bite. A preliminary injunction is still available for likely violations of laws other than
NEPA and the historic-preservation law (70:11-71:12). None of these limits targets data centers.

What's missing. Our survey paper documents 13 community issues that drive opposition to data centers.
The bill is silent on 10 of them: water quantity, noise, diesel and air permits, environmental justice, tax incen-
tives, local control, emissions from new generation, transparency, labor standards, and farmland. It fully ad-
dresses only ratepayer cost [5]. "Greenhouse," "emission," "climate," "cumulative," "diesel," and "noise"
never appear. "Forecast" shows up only as a transmission-planning input (225:5-6; 267:2), so load growth is
something to plan for, never an effect to study. One section may push the other way. Sec. 2108 opens
wholesale markets to dispatchable "generator[s]" behind a customer's meter, with no emissions condition
(240:20-241:6). Inference: a data center's backup engines may qualify, which would reward running engines
that states like Virginia try to keep on emergency duty [5].
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Test 4: Are data centers specific beneficiaries?

Verdict: not supported as a favored industry. Data centers benefit indirectly, through the power
buildout.

What fits. Data centers need firm power and wires, and the bill speeds both (Tests 1 and 2). Heatmap says
the package "could help spur a large-scale buildout of electricity infrastructure paid for by the data center
boom" [15].

What cuts against. Every section that names data centers either charges them or tracks them. Heatmap
calls the data-center provisions a "double tap" that would let states and utilities "discriminate against" data
centers and crypto miners "for the first time" [15].

No portion of the incremental cost may be allocated to, or recovered in the rates of, any customer other than
a covered load (Sec. 2107, 234:23-235:1)

m Federal pricing. Sec. 2107(a) tells FERC to charge data centers "the embedded cost and the incremental
cost of transmission service" (229:15-230:6): a share of the existing grid plus the new equipment built
for them. FERC's 1994 policy charges whichever is higher, not both [15].

® No leaving early. Utilities must collect "financial assurances" before building for a data center, and recov-
ery continues even if it exits early (235:10-236:1).

m A low threshold. Of 852 project groups in our dataset that state a capacity (preliminary snapshot, re-
search cutoff Sept. 28, 2026), 661 are 20 MW or larger, against 476 at H.R. 9340's 100 MW and 414 at the
150 MW in Heinrich's own S. 5199. Every state threshold our paper records is higher, from 25 MW to 150
MW:; the paper counts large-load protections in 33 states, but not all of them set a threshold [5]. The
floor also has no carve-out for ERCOT, the Texas grid.

What's missing. The bill has no tax break, subsidy, federal-land offer, or permitting shortcut for data centers.

Test 5: Are ratepayer, landowner, and community protections
weaker than advertised?

Verdict: partly supported. The ratepayer floor is real but narrower than the sales pitch. Landowner
and community protections are thin.

What fits.

m The ratepayer floor is narrower than advertised. Heinrich's fact sheet says data centers will pay "all
of their associated transmission costs" (a party claim) [16]. The text measures cost "based on costs esti-
mated by the electric utility at or around the time that the covered load becomes operational," subject to
FERC or state approval (233:18-234:3). Inference: later system-wide costs, like higher capacity prices,
may fall outside it.

m Existing deals are grandfathered. The floor reaches only loads that connect "on or after the date of
enactment," and approved arrangements "shall remain in effect" (240:1-8). That leaves standing state
deals such as Georgia's 100 MW rule, Virginia's new data-center rate class, and a Michigan utility's con-
tracts for a single 1,383 MW campus [5].
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m The fine print is unfinished. The floor is "subject to the limitations described in subsection (e)," which
contains none (234:23-235:2; 239:6-23). And Heinrich's line that it covers "a factory or a data center"
overstates it; factories are not covered.

m The landowner compensation clause is gone. For land taken for FERC-permitted lines, current law sets
compensation at "fair market value (including applicable severance damages)" (16 U.S.C. 824p(f)). The bill
strikes that subsection and puts cost allocation in its place (Sec. 2101, 192:15-19). The Fifth Amendment
still requires just compensation; the statutory yardstick is what disappears.

® The public gets less time. The comment period on the notice that starts an EIS is boxed at 45 to 60
days, or 75 if the sponsor agrees (44:24-45:6).

What cuts against.

® The floor is mandatory. H.R. 9340, the bill that failed on September 30, was optional.

m Most of the build-out is still ahead. About 85 percent of the stated capacity in our dataset (preliminary
shapshot, research cutoff Sept. 28, 2026) is planned or under construction, so the new-loads-only rule
still reaches most of it. Stated capacity is a developer's full-buildout claim, not expected demand.

m Other protections exist. States may credit data-center surpluses to other customers (235:3-9), cus-
tomers with only "trivial" benefits from a federally permitted line cannot be charged for it involuntarily
(194:9-18), and FERC must find a line "will protect or benefit consumers" (189:14-16).

B Supporters see real savings. Harvard's Ari Peskoe called the provisions "an improvement on the status
quo," and the Searchlight Institute predicts "billions of dollars a year in ratepayer savings" (both
claims) [15,17].

What's missing. The bill has no community-benefit requirement. Payments to "jurisdictions impacted" by
new lines are recoverable in rates, but nothing requires them (198:9-12). Data centers have no disclosure
duty: the only reporting change adds their load to Form 861, an Energy Information Administration (EIA)
survey of utilities (279:21-25), and the bill's only uses of "disclos-" concern classified information and confi-
dential tribal sites (162:13; 416:5-8).

Who's for it, and who's quiet

Supporters include oil and gas groups, manufacturers, clean-power trade groups, and pro-building think
tanks (party claims; see Part VII). The tech industry is nearly silent: we found no statement from the Data
Center Coalition or any of the biggest cloud and Al companies. Utilities are expected to push back on the
mandatory cost language [3].

The data-center critics are environmental groups. Food & Water Watch calls the bill "a power grab by Big Tech
and the fossil fuel industry to fast-track Al data centers" [18]. Oil Change International says it accelerates
"energy-guzzling Al data centers and liquefied natural gas export projects" (both claims) [19]. Their point
about speed fits the evidence; their reading of the cost sections does not.

The bottom line, in plain words

BAAJA is a bill for building energy infrastructure, and data-center demand is the main reason it is moving
now. It makes it faster and safer to build the lines, pipeline expansions, and power plants data centers need,
by setting clocks, moving water and transmission fights into federal hands and courts, and turning a NEPA
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win into aremand rather than a halt. It never asks anyone to study the energy, water, emissions, or communi-
ty effects of the loads that justify that building. On those points, the concern holds up.

On the rest, it doesn't. The bill does not speed the data centers themselves or shrink what a full environ-
mental review must cover, and the only sections that name data centers make them pay more and let states
rank them last. The fair summary: BAAJA builds the road data centers need and sends them the bill for it,
while communities along that road get fewer chances to slow it down.

WHAT THIS MEANS FOR DATA CENTERS

Mixed: the concern holds on process and fails on money. Fits: 150-day suit windows, no vacatur for NEPA
violations, federal-court review of state water certifications for transmission, NEPA exemptions for grid and
gas-pipeline capacity, and no duty to study load growth. Cuts against: the speed tools are technology-
neutral, the review standard is unchanged, and the two data-center sections impose costs and let states
set terms "less favorable than" those for other industry (239:3-5). If a manager's amendment weakens the
cost floor while keeping the speed tools, the concern gets much stronger.
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How we read 417 pages

We read every line, matched it to the law it changes, and then tried to prove ourselves wrong. Soft-
ware turned the PDF into 10,164 numbered lines and pulled the current U.S. Code and federal regulations for
every provision the bill touches. Two Al models from different companies annotated all 71 sections inde-
pendently. Then 21 specialized Al agents each read a slice of the bill or the outside world, kept a diary, and
wrote memos with page-and-line citations. A final agent checked 51 of the headline claims against the
text. None was wrong; 4 were overstated and have been corrected.

01  Bill PDF 02 Parse 03 Citations and law

417 pages, EPW/ENR text
print; sha256 pinned

71 sections; every line US Code and CFR text

fetched for every cite

kept with page:line

v

24  NLPandLLM

kaos-nlp; Sonnet 5.5 and
GPT-6.1 Sol annotate all

05 23 agents

section readers, corpus

and synthesis agents

06  Web sweep

Exa + SerpAPI; 161 FR docs;

30 bills, 5 public laws

v

07  Knowledge graph

2,324 nodes, 4,753

edges; 56 communities

28 Memos

cross-cutting memos:

courts, power, calendar...

09  Verification

51 adversarial checks;

binding corrections

Figure 2: The pipeline: from the PDF to verified findings, with every claim traceable to page and line

Step 1: Turn the PDF into citable lines

The bill text is the 417-page PDF the two committees released on September 30, 2026, draft number
KAT26639 [20]. We converted it with a layout-preserving text tool and recorded every printed line with its
page and line number, 10,164 lines in all. That is why every bill cite in this report looks like (Sec. 1110, 68:1-9):
page 68, lines 1through 9. Every bill quote in this report was checked against that line file; the ones in Part |
were checked by script.
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Every bill quote here was checked against the bill's
numbered lines.

We then split the text into its 71 sections, 7 titles, and 2 divisions. The longest section, the historic preserva-
tion rewrite in Sec. 2301, runs about 5,700 words. The three largest titles, transmission, NEPA, and energy
permitting, each run more than 13,000.

Il Division A (EPW: environmental laws) [l Division B (ENR: energy)

14 sections
pe e | [ NN | -
NN
8 sections
A-lll Endangered Species Act |I|I‘I 3,829
3 sections
A-IV Project certainty .I 3842
15 sections
Sp—— o || o [ e b | R
24 sections
ot eneroypermiens [N | I A BRI [ =+
2 sections
B-Ill Historic preservation I 6,140

0 4,000 8,000 12,000 16,000

Total words

5 sections

A-Il Clean Water Act

Words (each block is one section; numbered when 1,500+ words)

Figure 3: Where the words are: transmission, NEPA, and energy permitting make up more than two-thirds of the bill

A second copy posted by the Energy committee the same day, marked "FINAL," has an identical body; only
the cover page differs. So page and line cites hold for both [21].

Step 2: Pull the law the bill changes

A bill like this mostly edits other laws, so you cannot read it alone. We extracted every citation (about 1,500
U.S. Code, public law, and act references) and fetched the current text of each target:
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m U.S. Code: about 130 cited sections across 15 titles, plus the full text of those titles, from the govern-
ment's official annual edition on Govinfo [22].

m Code of Federal Regulations: 27 parts and sections, about 330,000 words, from the electronic CFR as
of late August to late September 2026 [23]. The eCFR site blocked our workstation on September 29, so
these downloads ran through a short-lived cloud server we set up to relay the requests.

With current law on hand, every "before and after" in this report compares the bill to the actual text it would
change, not to someone's description of it.

Step 3: Machine reading, twice

Two layers of automated reading came next.

Language tools (our kaos-nlp library) found the bill's sentences, its 166 defined terms, 117 deadline phrases,
the actors it names, and 99 "is amended" instructions with their targets.

Two Al models then read all 71 sections independently with the same structured form: Anthropic's Claude
Sonnet 5.5 and OpenAl's GPT-6.1 Sol. For each section, each model wrote a summary, listed the laws
changed, named who gains and who loses, rated the effect on courts, states, the public, and agency discre-
tion, flagged energy technologies, and pulled key quotes with page and line. We then measured how often
the two agreed. They agreed well on what each section changes, and less well on judgment calls such as
whether a section is "fossil-relevant." Appendix A has the numbers. We used the models as a map and a
cross-check, never as the source of a finding.

Step 4: Twenty-one agents, each with a diary

The core reading was done by 21 Al agents, each with one job and one folder:

m Seven readers split the bill by title: NEPA and judicial review; Clean Water Act and ESA; project certainty;
transmission and data centers; energy and minerals permits on federal land; geothermal, hydropower,
and offshore; and historic preservation.

m Five context agents traced where the text came from (30 earlier bills and 5 public laws), what agencies
are already doing (161 Federal Register documents and dockets), who has taken positions (58), what 21
outside analyses say, and how the sponsors' descriptions match the text.

m Seven synthesis agents each wrote a cross-cutting memo: lawsuits, federal-state power, winners and
losers, the calendar, landowners and the public, energy mix, and drafting defects.

m One verifier and one overview agent checked the others and wrote the master memo.

Each agent kept a timestamped diary as it worked: what it read, what it fetched, what it decided, and where it
hit dead ends. Each wrote a structured file per section with page-and-line quotes, plus a memo. The drafting
agent also ran small checking scripts for cross-references, struck text, numbering, and citations to the
wrong statute.
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Step 5: Sweep the outside world

To find what others were saying, we ran 178 searches across 15 themes on two search services, Exa and Ser-
pAPI. That produced 1,896 candidate links. A low-cost Al model scored each for relevance; we kept 1,185 and
fetched 1,020 of them in full, with fallbacks for PDFs and pages that need a browser. The kept sources run
from bill text and press releases to news, law-firm and think-tank analyses, agency documents, and court
filings. The context agents worked from that corpus.

Step 6: Bring in our data-center research

Two of our own sources let us test the bill against what is happening on the ground. Two more agents con-
nected them to the text.

The paper. Our SSRN working paper, Data Center Policy Across the 50 States (working title "The State of
Server Country"), surveys state incentives, land use, and energy rules, with data through July 17, 2026 [5].
One agent built a crosswalk of 21 entries that maps 51 of the paper's findings to the bill sections they bear
on, and wrote policy profiles for 11 states. It then listed 13 environmental and community issues the paper
documents, such as water use, noise, backup diesel generators, and local moratoria, and searched the full
bill text for each one, case-insensitive and across line breaks. The bill does not address 10 of the 13. The
paper was written before the bill existed, and most of its facts are secondary. We checked five of its underly-
ing sources ourselves; everything else is labeled as the paper's claim.

The dataset. Our private registry of U.S. data-center projects and local policy actions supplied the counts in
Part VI. A script computes aggregate statistics from a frozen release of the dataset, read-only, and checks its
own counts against the release's published descriptive tables: 99 of 99 checks matched. The rules for using
it are strict:

m Aggregates only, each with its denominator. No project, company, issuer, or local-government name is
drawn from the private dataset. Where the report names a utility, township, or city, the name comes from
acited public source (a commission order, statute, or the paper's public references), not from the dataset.
The point-level files used to draw the Part VI map are kept out of the shared repository, and the map car-
ries no labels.

m Every figure carries the label "preliminary snapshot, research cutoff Sept. 28, 2026." The release has
not had independent review.

m Capacity is a claim, not a measurement. Gigawatt totals add up stated, often full-build-out, capacity.
They are notinstalled or expected load.

® A moratorium record is not a law. Accepted records are local actions the dataset classifies as data-
center moratoria under a narrow definition. Acceptance does not prove that a moratorium was enacted or
that it covers a given project. Sharing a county with a moratorium does not mean a project is affected.

Step 7: Build the knowledge graph

Everything above went into one network: bill sections, the laws and rules they cite, agencies, deadlines, de-
fined terms, earlier bills, court cases, organizations, and the relationships among them (amends, limits, em-
powers, cites, supports, opposes, and more). The result has 2,324 nodes and 4,753 links. Standard network
measures then showed which pieces hold the bill together. Appendix A explains what they found.
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Figure 4: The bill as a network: sections cluster around lawsuits, NEPA, water, species, transmission, energy, and preservation

Step 8: Try to prove it wrong

A separate agent's only job was to break the others' claims. From a pool of 109 headline claims, it checked
eight claims we flagged in advance as most consequential (14 checks in all), a random sample of 28, three
more on specific passages, and, in a second round, six findings the overview planned to feature. For each it
went back to the bill lines and the current law.

0 OF 51
Checked claims that turned out to be wrong. Four were overstated; 31 needed a caveat.

The main weakness was compression: the agents' detailed files kept the qualifiers, but their one-line sum-
maries often dropped them. Every correction is recorded in a registry that binds every writer of this report.
Appendix B summarizes it.

What we did not do, and where the limits are

® This is not the official print. We read the committees' released text, not the Government Publishing
Office version, which had not been posted as of October 1. When it is, every page-and-line cite will need
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to be remapped.
® The U.S. Code is the 2024 edition. It does not include laws passed in 2025 or 2026. For example, it

lacks the paid, expedited NEPA review that Congress added in 2025 (Pub. L. 119-21). Where agents knew
of alater change, they cited the public law directly; others may be missing.

® The machine layers have known errors. One line is missing from the line file, and the automated
amendment finder misattributed nested amendments in Sec. 2301. Where they differ, the agents' read-
ings control. All known defects are logged (Appendix B).

® Most claims were not adversarially checked. The verifier checked 51 of 109 headline claims. The
others rely on the agents' page-and-line cites and were not tested one by one.

m Some outside facts were not re-checked, including a comparison to an earlier Senate bill (S. 722), a
White House warning reported on September 24, and the primary text of FERC Order No. 1920, whose
download failed when the relay server shut down. We did not retrieve FERC's June 2026 large-load
orders; we relied on law-firm summaries.

® The data-center figures are preliminary. The dataset is a snapshot that has not had independent
review, and the paper's data end in July 2026, before the bill existed.

m The outside record is two days old. The stakeholder count reflects press releases from the first two
days, not votes.

m Al did the first reading. Language models read faster than people, and they also compress. That is why
every claim in this report traces to a page and line, and why the verification pass exists.
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PART |

What the Bill Does

Ten changes, in the bill's own words.



What the Bill Does

BAAJA changes how the federal government says yes, and how hard it is for anyone to make it
say no. It sets short deadlines for lawsuits and limits what a court can do when a challenger wins. It pro-
tects permits already issued and pays project owners from the Treasury when an agency pulls one. It
makes the Federal Energy Regulatory Commission (FERC) the backstop for big power lines and makes
large data centers pay for the grid upgrades they cause. It also narrows state water reviews, historic
preservation reviews, and endangered species reviews. And it hands project sponsors more control over
the federal review calendar. This part walks through the ten biggest changes, ranked by how much they
matter, each one quoted in the bill's own words.

The Bipartisan American Affordability and Jobs Act of 2026 (BAAJA, S. 5653) runs 417 pages and 71 sections.
Most of those sections tune something. The ten below rewrite something. We ranked them by conse-
quence: how many projects they reach, how far they move current law, and how hard they would be to
undo.

Each change gets the same treatment: what the text says, what the law says today, and what the change
does not do. The last point matters as much as the first. Many early summaries of this bill, including some
from its sponsors, dropped a qualifier that the text contains. We put the qualifiers back.

Each of the ten includes claims that our adversarial verification pass checked against the bill text and current
law. That pass looked at 51 claims. It found none wrong, 4 overstated, and 31 accurate but in need of a caveat.
The corrected versions are what you read here.

Il Random sample (n = 28) Targeted checks: mandatory, priority, findings (n = 23)

Overstated 2 4

Wrong O (none)
0 4 8 12 16 20 24 28 32 36
Claims checked (n = 51)

Figure 5: None of 51 checked claims was wrong, but most needed a caveat before they could be repeated

1. NEPA lawsuits get shorter, narrower, and weaker

The National Environmental Policy Act (NEPA) is the 1970 law that makes federal agencies study the envi-
ronmental effects of what they approve. It has no veto in it. Its teeth have always come from lawsuits: a chal-
lenger proves the study was inadequate, and a judge sets the approval aside until the agency does it right.

Sec. 1110 adds a new section 111 to NEPA that changes all three parts of that story: who can sue, when, and
what they can win.
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Who and when. A claim must be filed within 150 days. The clock starts when the approval is published in
the Federal Register (if the agency wrote a full environmental impact statement) or when it was made public
(in other cases). A shorter deadline in another law still controls (Sec. 1110, 67:23-68:9). Where the agency of-
fered a comment period, the challenger must have filed a comment detailed enough to flag the issue. The
challenger must also allege "an actual or imminent injury in fact amounting to a direct harm" (68:10-20).
Both conditions apply, joined by "and." Today, the default deadline for suing the federal government is six
years (28 U.S.C. 2401(a)).

Where. Claims skip the district courts and go straight to the federal court of appeals for the circuit where the
project will be built (68:22-69:2).

What a winner gets. This is the biggest change.

if a court determines that an authorization does not comply with the requirements of this Act, the only
remedy the court may order to redress that violation is to remand, without vacatur or issuance of an injunc-
tion, the applicable authorization to the agency (Sec. 1110, 69:22-70:3)

A court can find a violation and still not stop the
project.

"Remand without vacatur" means the court sends the approval back to the agency to fix, but the approval
stays alive. The bill says so directly: a remanded authorization "shall remain in effect," and the project "may,
notwithstanding that remand, be carried out" (71:13-25). The court sets a schedule for the fix of no more
than 180 days.

What it does not do. The bill keeps one path to stop a project in court. A judge may still issue a preliminary
injunction when there is "a substantial likelihood the authorization violates a Federal law other than" NEPA
or the National Historic Preservation Act (NHPA). That means, for example, the Clean Water Act or the En-
dangered Species Act (ESA) (70:11-71:12). The same 150-day window shows up four more times in the bill:
for Clean Water Act dredge-and-fill permits (129:1-130:12), biological opinions under the ESA (154:14-21),
historic preservation reviews (408:17-409:8), and energy and minerals approvals (284:9-17). How these
limits apply to approvals made before enactment is an open question that Part IX takes up.

2. Issued permits are frozen, and sponsors get paid when
agencies try to pull them

Sec. 1401, in a title called "Project Certainty," protects permits that are already issued.
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a Federal department or agency shall not take any new action that would revoke, rescind, withdraw, termi-
nate, suspend, amend, or alter a Federal authorization or permit in effect on or after September 16, 2026
(Sec. 1401, 159:11-15)

The rule covers projects with non-Federal sponsors or permit holders, and it also bars "any other action to
interfere with or prevent the construction or operation at full capacity" of a fully permitted project (159:9-19).
There are five exceptions: a court order, a material breach or violation of law by the holder, fraud, "specific,
urgent, substantial, and proximate harm" "based on new information," and a request from the holder itself
(159:19-160:16). The agency has to prove an exception "by clear and convincing evidence" (161:19-162:8).

The money is what makes this section unusual. A sponsor that wins gets its permit back, its legal fees, and
its delay costs. On top of that, the court must award between 25 and 50 percent "of the total of all costs in-
curred" on the project as of the date of the agency's action, net of fees and delay costs already awarded.
That base includes "development, permitting, land acquisition, financing, engineering, procurement, and
construction" (164:3-15). Bad faith, a pattern of interference, and actual economic harm move the award
within the band. They do not decide whether the 25 percent floor applies; it always does.

Awards come from the Judgment Fund, a standing Treasury account, and are "not ... subject to the availabili-
ty of appropriations" (165:18-24). The U.S. Court of Federal Claims loses jurisdiction over claims "for, or in re-
spect to, this section" while a petition is pending and "in perpetuity if relief is granted" (166:1-10).

A companion section, Sec. 1402, goes further for whole categories of projects. It lists 46 project types, with
wind, solar, coal, gas, nuclear, and storage side by side (169:4-14). An applicant that proves "an intentional
course of action" by the government to block its project type can recover 50 to 100 percent of expected
construction cost (168:22-24; 179:20-24).

What it does not do. The award is not a share of "construction cost" or "total project cost," as some sum-
maries say. It is a share of costs already incurred. And the freeze protects permits already granted; nothing in
it makes an agency grant anew one.

3. FERC's power to approve major transmission lines becomes
nationwide and mandatory

Since 2005, Section 216 of the Federal Power Act (FPA) has given FERC a "backstop" power: if a state
blocks or sits on a major power line, FERC can step in and permit it. The power is narrow. It applies only
inside corridors the Department of Energy (DOE) designates, and FERC "may" act (16 U.S.C. 824p(b)). Sec.
2101 rewrites it.

the Commission shall, after notice and an opportunity for hearing, including a public comment period of at
least 45 days, issue one or more permits to individual or joint applicants for the construction or modification
of electric transmission facilities necessary in the national interest (Sec. 2101, 188:10-16)

The DOE corridor requirement is gone (185:11-13). The line must carry at least 230 kilovolts (189:17-20). The
state's one-year window now runs from the date the developer filed with the state (188:24-189:5). For lines
of 345 kilovolts or more, a developer may file at FERC "simultaneously with" its state filing (191:17-192:2).
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Elsewhere in the same title, regions must plan lines regionally and between regions, with costs following
benefits (Sec. 2103), and incumbent utilities lose any federal "right of first refusal" to build lines selected in
those plans (224:9-14).

Sec. 2101 also deletes something. FPA 216(f) now says that when a developer condemns land for a FERC-
permitted line, the owner gets "the fair market value (including applicable severance damages)" of the
property (16 U.S.C. 824p(f)(2)). The bill strikes subsection (f) and puts a cost-allocation rule in its place
(192:15-19). Condemnation cases would follow Federal Rule of Civil Procedure 71.1 (192:10-14).

What it does not do. Landowners would still be owed just compensation. The Fifth Amendment requires it,
and the bill does not touch that. What disappears is the statute's own measure of what fair payment in-
cludes. Part IV explains why that matters.

4. Large data centers pay for the grid upgrades they cause

Sec. 2107 adds a new FPA section 228, a ratepayer protection rule for data centers. It covers "covered load":
data center or high-density computing load of 20 megawatts or more at one site, or at several sites under
common ownership, counted at full buildout for phased projects (232:3-13).

No portion of the incremental cost may be allocated to, or recovered in the rates of, any customer other than
a covered load, subject to the limitations described in subsection (e). (Sec. 2107, 234:23-235:2)

In plain terms, the new grid costs a large data center causes stay on the data center's bill. States get extra
tools. They may charge more than incremental cost, rank new loads by their benefit to other ratepayers, re-
quire new generation, and treat data centers as a separate class with terms "less favorable than" those for
other large industrial customers (236:7-239:5). Separately, Sec. 2107(a) orders FERC to revise its 1994 trans-
mission pricing policy within 270 days (229:14-231:17).

What it does not do. Three limits matter. First, the cost is "based on costs estimated by the electric utility"
around the time the load starts up, "subject to approval by the Commission or a State" (233:24-234:3).
Second, the cost floor and its companion rules apply only to loads that connect after enactment, and ar-
rangements already approved stay in place (240:1-8). The state power to set less favorable terms has no
such limit. Third, the "limitations described in subsection (e)" do not exist; subsection (e) contains a jurisdic-
tion clause, not limits (239:6-23). The section also says nothing about what kind of power the data center
uses.

5. State water certification and EPA's veto get narrower

Under Section 401 of the Clean Water Act, a project that may discharge into U.S. waters needs a state certifi-
cation that it meets water quality rules. It is the main way a state's own water standards reach a federally li-
censed project. Sec. 1202 adds new subsections 401(e) through (h).

deny certification for any reason other than making a determination by clear and convincing evidence that no
modification to or reasonable condition on the certification would make it possible to grant the certification
without violating water quality requirements (Sec. 1202, 105:1-7)
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That is a prohibition: no state may deny on any other basis. Review is limited to "water quality requirements"
(104:19-22), a defined term. The federal licensing agency sets the review period (114:15-115:2). Gas pipelines
under the Natural Gas Act and interstate transmission lines need certification only for a "direct point source
discharge," a term the bill never defines, with a 9-month cap (118:15-119:2; 121:10-21). And for transmission, a
401 certification, along with any other state approval required by federal law except Coastal Zone Manage-
ment Act reviews, becomes a "Federal authorization" reviewable only in the federal courts of appeals
(195:10-18).

Sec. 1204 limits the Environmental Protection Agency's (EPA) veto over dredge-and-fill permits, known as
404(c), to the window between a complete application and the permit's issuance (123:19-124:5). It also re-
quires the Army Corps of Engineers to keep nationwide permits covering the activities of five existing per-
mits, including Nationwide Permit 12 for utility lines (125:23-127:2).

What it does not do. The one-year ceiling on certification and the "deemed waiver" if a state misses it are
already law (33 U.S.C. 1341(a)(1)). What is new is who sets the period and the 9-month cap. The 404(c)
window applies only to applications filed after enactment (124:6-10). The bill waives ESA and historic
preservation consultation when nationwide permits are reissued, but only if the reissued permit does not
narrow, eliminate, or raise the threshold for preconstruction notice (127:11-128:14).

6. Historic preservation review moves from regulation into
statute, and narrows

Section 106 of the National Historic Preservation Act is two sentences today: before approving an "under-
taking," an agency "shall take into account the effect of the undertaking on any historic property" (54 U.S.C.
306108). Everything else lives in regulations (36 CFR part 800). Sec. 2301 replaces those two sentences
with about 5,700 words of statute, the longest section in the bill.

The definition of harm narrows first. An "adverse effect" must be reasonably foreseeable and must "directly"
alter a historic property's characteristics (379:24-380:10). Then come exclusions. The term "does not in-
clude":

any visual, atmospheric, or audible element, unless the visual, atmospheric, or audible element would have a
direct impact on a historic property that would significantly diminish the eligible characteristics of the his-
toric property (Sec. 2301, 380:13-18)

Temporary alterations are excluded as well (380:19-22). Projects whose only federal link is a loan, grant, or
other financial help are no longer "undertakings" at all (383:22-384:3). The agency official may end review
when, "in the sole discretion of the Federal official," other considerations outweigh preservation (393:4-12).
Review must finish when the NEPA document does (397:15-398:12). Interior reviews state and tribal historic
preservation programs every two years. A program found inconsistent loses grants, and if it is still inconsis-
tent two years after that finding, Interior "shall assume all or part" of its functions (374:1-21; 377:5-14).

What it does not do. General consultation at the first steps, drawing the area of potential effects and identi-
fying historic properties, becomes discretionary. But the agency still must seek and incorporate information
that states, tribes, and others send within 30 days (387:6—-388:9). And a separate statute that requires agen-
cies to consult tribes about places of religious and cultural significance, 54 U.S.C. 302706(b), survives
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(372:24-25). The bill leaves those two rules in tension. Visual and noise effects still count when they direct-
ly and significantly harm a property. The bill names only one regulation, 36 CFR 800.14, and keeps it (388:14—
21); how much of the rest of part 800 survives depends on how courts read the conflicts.

7. Endangered species consultation gets shorter, and one class of
projects leaves it

When a federal action may affect a listed species, the acting agency must consult with the Fish and Wildlife
Service or the National Marine Fisheries Service under Section 7 of the ESA. Sec. 1302 cuts the formal con-
sultation period from 90 days to 60, and the outer mark that needs the applicant's consent from 150 days to
100 (134:14-135:5). If a proposed period runs past 145 days without the applicant's consent, the applicant
may sue to compel action (135:16—-24). That is a trigger to sue, not a cap on consultation.

Sec. 1304 lets states take over consultation duties, and the Secretary "shall approve" a state that meets the
criteria (144:1-3). Sec. 1305 sends challenges to biological opinions to the D.C. Circuit within 150 days
(154:14-21).

The sharpest piece is Sec. 1303.

any project that is categorically excluded from the requirements of the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) pursuant to section 1316 of the Moving Ahead for Progress in the 21st Century
Act (23 U.S.C. 109 note; Public Law 112-141) shall be exempt from paragraphs (2), (3), and (4) of subsection
(a). (Sec. 1303, 136:22-137:3)

Section 1316 of the 2012 highway law (MAP-21) covers highway and transit projects inside an existing opera-
tional right-of-way. Paragraph (2) of ESA section 7(a) is the duty to ensure an action "is not likely to jeopar-
dize the continued existence" of a listed species (16 U.S.C. 1536(a)(2)). For that class of projects, the duty
itself goes away, not just the paperwork.

What it does not do. The class is narrow: transportation projects in existing rights-of-way. The ESA's section
9 ban on killing or harming listed species still applies to them.

8. Sponsors get more control of the NEPA calendar, and CEQ gets
the last word in agency disputes

NEPA already sets deadlines: one year for an environmental assessment, two for an environmental impact
statement (42 U.S.C. 4336a(g)(1)). Sec. 1106 keeps those clocks (46:8-49:6) and changes who controls them.
Today a lead agency may extend a deadline "in consultation with the applicant." The bill strikes that phrase
and inserts "with the approval of the project sponsor" (53:3-5). Alternatives that do not "meet the goals of
an applicable non-Federal project sponsor" must be dropped from consideration (38:6-12). A sponsor may
petition a court over a missed deadline (55:5-58:12).

Missed deadlines also carry personal consequences. Thirty days after the CEQ Chairman finds that an
agency has caused a missed deadline, its Chief Environmental Review and Permitting Officer and superviso-
ry senior executives with a role in the delayed review must spend at least half their workweek fixing it
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(53:12-54:8). Sixty days after a missed deadline, if the work is still not done, the agency head may not travel
more than 25 miles from the duty station on official business; the Secretary of Defense is exempt (54:9-
55:4),

The Council on Environmental Quality (CEQ), in the White House, gets a new role. A sponsor can take a dis-
pute or delay among federal agencies to the CEQ Chairman, whose order "shall be final and conclusive" and
"shall not be subject to judicial review" (52:5-13). And the order shall,

for purposes of judicial review of the ultimate agency action and all other Federal law, constitute full compli-
ance with and satisfaction of any requirement for interagency consultation, coordination, concurrence, autho-
rization, or other procedural obligation under Federal law that is the subject of the dispute or delay. (Sec.
1106, 52:14-23)

Because the bill defines "authorization" to include "any interagency consultation" (6:5-11), this reaches ESA
Section 7 consultation between federal agencies.

What it does not do. The order deems procedural duties met. It does not say it satisfies the ESA's substan-
tive duty to avoid jeopardy. The dispute must be "between those Federal agencies" (51:13-14). State and
tribal preservation officers are not federal agencies, so the reach into historic preservation review is limited.

9. Listed oil, gas, and geothermal activities leave NEPA, and many
wells lose the federal drilling permit

Sec. 2229 sits in the geothermal subtitle, but most of its weight falls on oil and gas. Since 2005, a list of rou-
tine oil and gas activities on federal land has carried "a rebuttable presumption" that a categorical exclusion
from NEPA applies (42 U.S.C. 15942(a)). The bill turns the presumption into a flat rule: those activities, now
including geothermal, "shall not be considered a major Federal action" (349:6-16). And their drilling permits
lose NEPA entirely.

activities described in subsection (b) that require a drilling permit under the Mineral Leasing Act (30 U.S.C.
1001 et seq.) or a geothermal drilling permit under the Geothermal Steam Act of 1970 (30 U.S.C. 1001 et
seq.) shall not have any requirements under the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.). (Sec. 2229, 351:2-8)

Note the citation error in the quote: the Mineral Leasing Act is cited as "30 U.S.C. 1001," which is the Geo-
thermal Steam Act. The list also grows. Pipeline placement in a corridor approved within the past 10 years
(up from 5) qualifies, as do power lines of up to 20 miles in an approved corridor for geothermal (350:1-
351:1).

Sec. 2211 then removes the federal permit to drill for some wells altogether. The first prong keeps a familiar
test: the well is on non-Federal land and the United States owns under 50 percent of the oil and gas in the
drilling or spacing unit. Two new prongs have no percentage test. They cover wells on non-Federal land
over non-Federal minerals whose wellbore enters federal minerals, or merely passes through them
(286:15-287:12). On that land, the Interior Department also loses authority to require a bond, enter without
the landowner's consent, impose mitigation, or approve reclamation (289:14-22).
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What it does not do. A drilling permit is still required for the Sec. 2229 activities (350:14-22). What goes is
the NEPA review attached to it. Sec. 2211 applies only within a drilling or spacing unit and not on Indian lands,
and state and tribal requirements still apply (286:15-22; 288:6-12).

10. A 150-day clock for energy and minerals suits, and more room
for mines

Sec. 2201 sets a 150-day limit on suits challenging a final decision granting or denying an energy or minerals
authorization, under the Mineral Leasing Act, the Mining Law, the Outer Continental Shelf Lands Act, the
Geothermal Steam Act, and for projects that produce, store, or move energy (281:13-282:12; 283:14-15).

a civil action arising under Federal law seeking judicial review of a final agency action granting or denying an
authorization shall be barred unless the civil action is filed by the date that is 150 days after the date on
which the grant or denial of the authorization is required to be made public (Sec. 2201, 284:10-15)

The decision must be made public within 3 days (284:19-21). The clock runs from the date it is "required to
be made public," not from the date it actually is.

For hardrock mining, Sec. 2215 lets a miner locate and include in its plan of operations "as many mill site
claims under this subsection as are reasonably necessary for its operations" (308:7-10). Mill sites are land
for processing and support facilities, up to 5 acres each (308:17-18). They may sit on land that is mineral-in-
character, nonmineral, or undetermined (307:9-24). Current law allows mill sites only on "nonmineral land"
(30 U.S.C. 42). Geothermal and hydropower get their own clocks and exclusions in Secs. 2221-2234.

What it does not do. "Unlimited" mill sites, a word some readers used, is wrong. The test is what is reason-
ably necessary for an approved plan, and a mill site conveys no mineral rights (308:14-15).

What ties the ten together

Read together, the changes use three tools. Clocks: 150 days to sue, 60 days to consult, deadlines that only
the sponsor can enforce. Remedies: a court can find a violation and still not stop the project. Certainty:
issued permits are frozen, with Treasury money behind the freeze. Around that core sit a new transmission
regime and arule that large data centers pay their own grid costs.

The design is technology-neutral. "Fossil" and "clean energy" never appear in the text. Coal and wind sit on
the same list in Sec. 1402 (169:4-14). Where the bill does name a technology, it gives the grid, geothermal,
and hydropower the most sections, and gives oil, gas, and mining the hardest tools: a NEPA exemption and
no federal drilling permit for many wells. Part V takes that up in detail.
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WHAT THIS MEANS FOR DATA CENTERS

Only one of the ten changes names data centers, and it cuts against the concern: FPA 228 makes new
loads of 20 megawatts or more pay the incremental grid costs they cause (234:23-235:2), though the
cost is the utility's estimate and existing loads are grandfathered. None of the ten creates a permitting fast
track written for data centers. The neutral changes still help the projects that serve them: a mandatory
federal transmission backstop, narrower state water review for pipelines and power lines, shorter win-
dows to sue, and frozen permits apply to the generation and grid that data centers need as much as to
anything else. So the verdict for this part is mixed: faster and harder to challenge for the power supply,

more expensive for the data center itself. The chapter "Is this a data-center bill?" weighs the evidence on
both sides.
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PART I1

Courts and Lawsuits

Faster and narrower for challengers; new rights and money for
sponsors.




Courts and Lawsuits

BAAJA changes almost every lever a court uses in a permitting case, and it moves nearly every one in the
same direction. A person challenging an approval gets 150 days to sue instead of six years, must clear
new comment and "direct harm" tests, lands in a court of appeals, faces "substantial deference" to the
agency, and, if they win on the National Environmental Policy Act or the historic preservation law, gets a
remand that leaves the project's approvalin force. A project sponsor gets new lawsuits with no stated
filing deadline, a home-district court, a burden of proof placed on the government, injunctions the court
"shall provide," and, in two cases, money from the Treasury. The rules are written for every kind of project,
from pipelines to wind farms. That makes them broad, not targeted.

The pattern in one table

Judicial review comes down to five questions: how long you have to sue, who is allowed to sue, which
court hears the case, how hard the judge looks, and what the judge can do if you win. Our review of the bill
found 22 separate provisions that answer one or more of those questions. Ten of them narrow the path for
challengers, eight open a new or wider path for sponsors, and four cut both ways or mainly shield the exec-
utive branch. None widens the path for a challenger.

QUESTION CHALLENGER TO AN APPROVAL SPONSOR OR PERMIT HOLDER

Time tosue 150 days in five places No deadline stated

Who may Must have commented; must allege "direct harm" Any sponsor or applicant; no comment or harm test
sue

Court Court of appeals (NEPA, Section 106, biological opinions, District court where the project sits

transmission)

Standard "Substantial deference" to the agency Government must prove its case "by clear and
convincing evidence"

Remedy Remand "without vacatur or issuance of an injunction" Injunction the court "shall provide"; money in two suits

The rest of this part walks through each row, then looks at what the bill puts beyond review entirely, where it
is even-handed, and how it compares with the House bills it borrowed from.

The clock: 150 days, five times

Today, a person suing the United States has six years from the time "the right of action first accrues" (28
U.S.C. 2401(a)). In Comner Post v. Board of Governors, 603 U.S. 799 (2024), the Supreme Court held that the
clock starts when the plaintiff is injured, not when the agency acts. The main exception today is FAST-41, the
2015 law that put large infrastructure projects on a public permitting schedule. Claims about a FAST-41
project must be filed within two years of the Federal Register notice (42 U.S.C. 4370m-6(a)(1)(A)).

BAAJA writes a150-day limit into five different laws, and each one starts the clock a little differently:
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m The National Environmental Policy Act (NEPA), the law that requires environmental reviews. The clock
runs from Federal Register publication when the agency prepared a full environmental impact statement
(EIS), and otherwise from the date the approval was "made public" (Sec. 1110, 68:1-9).

m Clean Water Act (CWA) section 404, the wetlands and dredge-and-fill permit. The clock runs from the
date the permit or verification "was issued" (Sec. 1205, 129:9-12).

m Endangered Species Act (ESA) biological opinions, the wildlife agency's verdict on whether a project
jeopardizes a listed species. The clock runs from the date the opinion is "made public" on the agency's
website (Sec. 1305, 154:19-21).

m Section 106 of the National Historic Preservation Act (NHPA), the review of effects on historic and
sacred places. The clock runs from the later of public release or notice to the State or Tribal Historic
Preservation Officer (Sec. 2301, 408:24-409:8).

m Every energy, minerals, and hazardous-fuels authorization. The clock runs from the date a grant or
denial "is required to be made public," which the bill sets at no later than 3 days after the decision (Sec.
2201, 284:9-21).

Today (default law)
Default: 28 U.S.C. 2401(a) 6 years
FAST-41 covered projects 2 years
Under the bill: people challenging a project
Sec. 1110: NEPA challenges - 150 days
Sec. 1205: Clean Water Act 404 permits - 150 days
Sec. 1305: ESA biological opinions - 150 days
Sec. 2201: energy and mineral approvals - 150 days
Sec. 2301: historic preservation (106) - 150 days

Sec. 1201: water rules and WOTUS (anyone) - 120 days

Under the bill: sponsors suing the government

Sec. 1106: missed NEPA deadlines V no deadline stated (whether a 6-year default applies is an open question)
Sec. 1202: suits against State 401 action V no deadline stated
Sec. 1302: slow ESA consultation V no deadline stated /
Sec. 1401: permit revoked or paused V no deadline stated /
Sec. 1402: disparate-treatment suit V no deadline stated
Sec. 1403: missed 1-year permit deadline V no deadline stated
Sec. 2301: missed historic-review deadline V no deadline stated
i T T i i i 1
0 1yr 2yr 3yr 4yr 5yr 6 yr

Time to file suit after the agency acts

Figure 6: Challengers' time to sue drops from six years (two under FAST-41) to 150 days, while sponsor suits carry no stated
deadline

The last trigger deserves a second look. Section 2201 starts the clock on the date the decision was requirea
to be published, not the date it was. Our reading is that a decision posted late could start running before
anyone outside the agency can see it.
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Sponsors get no clock at all. The NEPA deadline suit (55:18-23), the water-certification petition (112:7-13), the
ESA consultation-delay suit (135:16—24), the Section 106 deadline suit (399:7-16), and the three Title IV suits
(Secs. 1401-1403) state no filing deadline. Section 1402 actually makes an applicant wait 180 or 280 days
before suing (181:16-182:6). Which deadline, if any, governs these sponsor suits is an open question the text
does not answer.

Courts get deadlines on the same pattern. A sponsor's deadline suit must be decided within 120 days, and
the agency must then act within 60 (58:3-12; 184:22-185:4). A challenger's NEPA or Section 106 case must
be decided only "as expeditiously as possible" (69:15-18; 412:16-21).

The door: who is allowed to sue

The comment and "direct harm" tests. To bring a NEPA claim, a plaintiff must have filed a comment "suffi-
ciently detailed to put the applicable Federal agency on notice of the particular issue," if the agency offered
a chance to comment. The plaintiff must also allege "an actual or imminent injury in fact amounting to a
direct harm" (68:10-20). Both conditions apply. The bill does not define "direct harm." The Section 106 ver-
sion asks for a "substantive and uniqgue comment" plus "direct harm" (409:9-410:6), but it exempts consult-
ing parties, including tribes, that gave detailed written notice during consultation (410:7-22). The wetlands
version requires a prior comment only where a draft ran in the Federal Register for at least 30 days (131:7-14).
The biological-opinion route has no comment or injury test at all: "Any person" may petition (154:14).

Doors that close. Five kinds of decisions become unreviewable:

1. The Council on Environmental Quality (CEQ) chairman's choice of lead agency, which is "final and conclu-
sive" and "shall not be subject to judicial review" (35:22-36:4).

2. The CEQ chairman's orders resolving disputes between federal agencies (52:5-23), discussed below.
3. A State's affirmative waiver of its water-quality certification (116:6-10).

4. NEPA review of decisions about tribal trust land, unless the beneficiary tribe sues or the effects reach
beyond trust land (73:1-22).

5. Challenges by non-signers to how a Section 106 programmatic agreement is carried out (412:22-413:9).

Doors that open, all for sponsors. A "project sponsor" may sue over a missed NEPA deadline (55:18-23),
an existing right the bill strengthens. "An applicant" may petition over a State's water-certification delays
(112:7-13). An ESA applicant becomes "eligible for relief" when consultation runs long (135:23-24). A Section
106 applicant may sue over a missed deadline (399:7-16). A "non-Federal project sponsor or holder" may
sue over arevoked permit (161:12-14). An applicant for one of 46 listed project types may sue over a "pattern
of disparate treatment" (173:11-15). Neighbors, opponents, and States that do not hold the permit get none of
these, and Section 1402 bars class actions and representative suits (181:8-15).

The forum: courts of appeals for challengers, home courts for
Sponsors

Most permitting cases today start in a federal district court under the Administrative Procedure Act (APA),
the general law that lets people challenge federal agency actions. BAAJA moves the challenger's case up a
level:
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m NEPA. The court of appeals for the circuit where the project "will be constructed, expanded, or operated"
gets "original and exclusive jurisdiction" (68:22-69:2).

m Section 106. The same rule applies (411:18—-24).
m Biological opinions. These go straight to the D.C. Circuit (154:17-19).

m Transmission. Every federal or State approval needed to site a line goes to the courts that hear appeals
of Federal Energy Regulatory Commission (FERC) orders (197:2-11). That includes a State's Clean Water
Act certification, which the bill reclassifies as a"Federal authorization" (195:10-18). Part |1l takes up what
that means for States.

Sponsor suits stay home. Suits under Secs. 1401, 1402, and 1403 go to a district court where the project "is
at least partially located" (161:16-18; 173:13-15; 183:6-8), and the Section 106 deadline suit is expressly
carved out of the appeals-court rule (411:18-20).

Judge assignment follows the same split, and the contrast is in the design rather than a legal conflict, since
the two rules govern different courts and claims. NEPA and Section 106 challenges must be randomly as-
signed "to avoid the appearance of favoritism or bias" (69:9-14). A sponsor who wins a Section 1401 case
gets an injunction that the government can lift only with an order "from the same judge (assuming that
judge continues to sit in the same district) that heard the original matter" (163:17-19).

Overlaps are likely. An interstate gas pipeline's other permits already go to the regional court of appeals
under the Natural Gas Act (15 U.S.C. 717r(d)(1)); its biological opinion would now also be reviewable in the
D.C. Circuit. A transmission line's wetlands permit carries Section 1205's 150-day clock and remedy limits but
goes to a FERC-review court under Section 2101. FERC's own review statute starts its 60-day clock from a
FERC rehearing order (16 U.S.C. 825l(b)), which other agencies and States never issue. Our reading is that
transmission permits may end up with a court but no clear deadline.

The standard: deference follows the outcome

When an agency approves a project, the bill tells judges to defer. NEPA claims get "substantial deference to
the agency relating to the scope and contents of an environmental document" (73:23-74:2). That tracks the
Supreme Court's 2025 decision in Seven County Infrastructure Coalition v. Eagle County, which said courts
"should afford substantial deference" [14]. The Section 106 version is broader: courts "shall afford substantial
deference to the agency" and "may not substitute the judgment of the court for the judgment of the
agency" (406:14-18), with no limit to the contents of adocument.

When an agency acts against a project, the burden flips:

® Revoked or suspended permits. "Notwithstanding" the APA, the court must "place the burden of proof
on the Federal agency to demonstrate by clear and convincing evidence" that an exception applies
(161:19-162:8). Under ordinary APA review, the challenger must show the action was arbitrary (5 U.S.C.
706(2)(A)).

m State water-certification denials. The State carries the burden by clear and convincing evidence
(117:4-118:3).

m Missed deadlines. The agency must prove its excuse by clear and convincing evidence (56:5-7; 183:12—
14).

Clear and convincing evidence is the standard courts use for things like fraud. It is much harder to meet than
the ordinary "more likely than not."
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In reviewing a claim of whether an authorization complies with the requirements of this Act, a court shall
afford substantial deference to the agency relating to the scope and contents of an environmental document.
(Sec. 1110, 73:23-74:2)

the reviewing court shall ... place the burden of proof on the Federal agency to demonstrate by clear and
convincing evidence that 1 or more of the matters described in subparagraphs (A) through (E) of that para-
graph applies. (Sec. 1401, 161:25-162:8)

The remedy: no vacatur for challengers, injunctions for sponsors

This is the change with the most practical bite. When a court finds that an agency broke the law, the usual
remedy is vacatur: the court sets the approval aside, and work stops until the agency fixes it (5 U.S.C.
706(2)). BAAJA takes that off the table for NEPA and Section 106.

the only remedy the court may order to redress that violation is to remand, without vacatur or issuance of an
injunction, the applicable authorization to the agency (Sec. 1110, 69:24-70:3)

A NEPA violation gets a remand, not a halt; the
approval stays in force.

The approval "shall remain in effect," and the project "may, notwithstanding that remand, be carried out"
while the agency fixes its review, on a remand schedule of no more than 180 days (70:6-10; 71:14-25). The
Section 106 text is the same (406:25-407:3). Seven County said a deficient EIS "does not necessarily re-
quire vacating" an approval [14]. BAAJA turns "not necessarily" into "never."

One narrow path survives. A court may still grant a preliminary injunction if there is "a substantial likelihood
the authorization violates a Federal law other than" NEPA or the NHPA, plus the usual showings of irrepara-
ble harm, balance of equities, and public interest (70:11-71:4). So a project that likely violates the ESA or the
Clean Water Act can still be paused. A project whose only flaw is a deficient environmental review cannot.

For wetlands permits, a court "may not vacate, revoke, enjoin, or otherwise limit the permit" unless the work
"would present an imminent and substantial danger to human health or the environment for which there is
no other equitable remedy" (132:7-15). Biological opinions and the energy authorizations in Section 2201
keep their full APA remedies. Those sections change only the clock and the court, plus a 180-day cap on
remand schedules in Section 2201 (285:2-11).
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Sponsors get the mirror image. When a sponsor proves an agency missed a deadline, "the court shall pro-
vide injunctive relief, as appropriate" (57:17-21). The same words appear for State water-certification delays
(113:11-18), Section 1403 deadlines (184:11-17), and Section 106 deadlines (399:17-25). "Shall" makes relief
mandatory; "as appropriate" leaves the judge discretion over its form.

Provision (bill section) Who may sue Deadline Court Standard of review Remedy

NARROWS THE CHALLENGER'S PATH (10)

1110 NEPA challenges

1110 Tribal trust actions

1106 CEQ dispute orders

1202 State waiver

1205 CWA 404 permits

(e Bl
2201 Enary, minerl aporsels T

2226 Geothermal processing
Substantial
deference

1305 Biological opinions

2301 Historic review (106)

2301 Programmatic agreements

NEUTRAL (4)

106 CEQ teac-agency pick

Any interested

1201 Water rules, WOTUS APA Unchanged
1304 Suits v.assuming State Any plaintiff M’:’;ﬂ il?i. :eswv Sam,i;Am
2101 Transmission approvals e e o
OPENS A PATH FOR SPONSORS (8)

1106 Sponsor deadline suit e on) AT e i
1202 Applicant v. State 401 Applicant S il Pm:rz:’”“ ‘"‘“N'E""e
1202 state denialor conditons i pecited spoetod A specited
1302 Slow ESA consultation Applicant . . i Order o act
1401 Permit revoked or paused LS Y oot e ool W o e
1403 Missed permit deadline Applicant s S U o it
2301 Applicant 106 deadline Applicant = e bt oo e
B Noreviewatall I Narrower for challengers Unchanged, symmetric, or not stated New or stronger for sponsors

Figure 7: Of 22 judicial review provisions, 10 narrow the path for challengers, 8 open one for sponsors, 4 are neutral, and none
widens a challenger's path

Money: Title IV's paid lawsuits

Title 1V, "Project Certainty," gives permit holders and applicants something no challenger gets: a claim for
money. The APA's waiver of sovereign immunity covers only "relief other than money damages" (5 U.S.C.
702), so this is new ground.

Section 1401: revoked permits. No federal agency may "revoke, rescind, withdraw, terminate, suspend,
amend, or alter a Federal authorization or permit in effect on or after September 16, 2026" for a project with a
non-federal sponsor, or otherwise interfere with a fully permitted project, unless one of five exceptions ap-
plies (159:9-19). The exceptions are a court order, a material breach or other violation of law, fraud, "specific,
urgent, substantial, and proximate harm" based on new information, and the holder's own request (159:20-
160:16). If the sponsor wins, it gets reinstatement, the same-judge injunction, fees, delay costs, and a fur-
ther award.
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25-50%

Of all costs a winning sponsor had incurred on the project to date, owed on top of reinstatement, fees, and
delay costs (Sec. 1401, 164:3-9).

The 25 percent floor applies whatever the actual loss. Harm, bad faith, and a pattern of conduct only move
the award within the 25-t0-50 band. Sponsor summaries describe the award as "up to 50 percent of con-
struction costs," which is incomplete: the cap is right, but the summaries omit the floor and narrow the
base.

Section 1402: class-wide freezes. An applicant for one of 46 listed project types, from offshore wind and
solar to coal export and helium pipelines, can sue if it proves "an intentional course of action" by the govern-
ment to deny or delay permits for its type (168:22-24; 169:1-172:20). Only a pattern after enactment counts
(175:9-11). A winner can recover "not less than 50 percent and not more than 100 percent of the total rea-
sonably expected cost of construction of the project" (179:20-24).

Section 1403: a one-year deadline. Permits that need no EIS or environmental assessment must be de-
cided within one year after the last application is complete (173:4-8). A sponsor can sue to enforce it. There
is no money award.

Both money awards come from the Judgment Fund, the Treasury's permanent appropriation for court judg-
ments, and "shall not be subject to the availability of appropriations" (165:18-24; 181:1-7). Nothing requires
the agency that lost to repay the Fund. Section 1401 also strips the Court of Federal Claims, the court that
normally hears money claims against the United States, of jurisdiction "in perpetuity if relief is granted"
(166:1-10). Whether that bar also cuts off a later constitutional takings claim on the same facts is an open
question; the text ties the bar to claims "for, or in respect to, this section," which is narrower than the formu-
lain 28 U.S.C. 1500.

The bill names no project, but in our reading the special rule in Section 1401 closely tracks the 2025-26 off-
shore wind fights, in which courts enjoined stop-work orders against Revolution Wind, Empire Wind, Sun-
rise Wind, Coastal Virginia Offshore Wind, and Vineyard Wind 1 [24,25]. That rule routes cases about stop-
work orders issued within one year before enactment back to "the same judge" (165:1-17). If the bill is enact-
ed after December 22, 2026, the December 22, 2025 orders fall outside that window. What drops out is the
same-judge routing, not the general protection in Section 1401.

What no court can review: the CEQ referee

The quietest change may be the most consequential. Under Section 1106, a project sponsor can notify the
CEQ chairman that federal agencies are in a dispute or causing delay, and the chairman resolves it by order
(51:3-52:4). Only a sponsor can start this process.

any order given or action taken by the Chairman in resolution of an eligible dispute or delay ... (I) shall be final
and conclusive; (Il) shall not be subject to judicial review; and (Ill) shall, for purposes of judicial review of the
ultimate agency action and all other Federal law, constitute full compliance with and satisfaction of any re-
quirement for interagency consultation, coordination, concurrence, authorization, or other procedural obliga-
tion under Federal law that is the subject of the dispute or delay. (Sec. 1106, 52:5-23)
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Because the bill defines "authorization" to include "any interagency consultation," this plainly reaches ESA
section 7 consultation between an action agency and the Fish and Wildlife Service.

WHAT THE CEQ ORDER DOES AND DOES NOT DO

It deems proceduralduties satisfied. It does not say it satisfies the ESA's substantive duty to ensure an
action is not likely to jeopardize a listed species. Its reach into Section 106 is limited, because State and
Tribal Historic Preservation Officers and tribes are not federal agencies, and the dispute must be between
federal agencies. The accurate summary is that a White House office can end an ESA consultation dispute
by an unreviewable order. It does not override the Endangered Species Act itself.

Where the hill is even-handed, or leaves things alone

Several provisions do not fit the pattern:

m Section 2201 cuts both ways. Its 150-day limit covers a final action "granting or denying an authoriza-
tion" (284:11-12), so an applicant appealing a denial also has only 150 days.

m Section 1201 shortens everyone's window. It moves water-quality criteria and the definition of "waters
of the United States" into the CWA's list of rules reviewable only in the courts of appeals within 120 days
(103:1-9). That binds industry challengers as much as environmental groups. Under existing law, arule
that could have been challenged there cannot be contested later in an enforcement case (33 U.S.C.
1369(b)(2)). Our reading is that a landowner who misses the 120 days loses that argument for good.

m Biological opinions keep full remedies. Section 1305 changes time and forum only. A court can still
vacate a flawed opinion.

® The non-NEPA injunction path survives. As noted above, a likely ESA or Clean Water Act violation can
still stop work.

® Tribes gain one form of control. Only the beneficiary tribe may bring a NEPA claim over trust-land deci-
sions (73:1-22). Third parties can sue only over effects beyond trust land.

m Every technology gets the same rules. The 150-day clock, the remedy limits, and the Title IV suits
apply to wind farms and pipelines alike. Section 1402's list of 46 protected project types includes off-
shore wind, solar, and geothermal next to coal export and gas.

Pending cases and old approvals

The NEPA rules apply to claims "filed on or after the date of enactment" (67:16—18). Suits already on file are
not "claims" under that definition, so pending cases are not cut off by the 150-day bar or the remedy limit.
That leaves an outstanding legal question: does a suit filed just after enactment, against an approval made
public more than 150 days before, fail immediately? The text does not provide a transition period. Sections
1205, 1305, and 2201 say nothing about pending cases or older approvals, and we found no general effec-
tive-date section in the bill. Section 1401 reaches backward: it protects permits "in effect on or after Septem-
ber 16, 2026" (159:14-15), two weeks before the bill was introduced.
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Where it came from: SPEED and RESTART

The NEPA review section is built on the SPEED Act (H.R. 4776), which the House passed on December 18,
2025 [26]. The two share the 150-day limit, the "substantive and uniqgue comment" and "direct harm" tests,
remand without vacatur, and "substantial deference." BAAJA differs from SPEED in several ways:

® It moves NEPA claims to the courts of appeals; SPEED had no venue clause.

m [t adds random assighment of judges and the preliminary-injunction path for violations of other laws.
m It drops SPEED's 180-day deadline for courts to decide these cases.

m It drops SPEED's bar on challenging how categorical exclusions are established.

m On revoked permits, SPEED gave sponsors ordinary APA review in the court of appeals and no money. It
also barred agencies from asking a court to vacate or remand their own permits without the holder's con-
sent. BAAJA drops that bar and adds money, the burden shift, and the same-judge rule.

The RESTART Act (S. 1449, 118th Congress) went further on time: a 60-day filing deadline, a 180-day deadline
for district courts, and pending NEPA claims against built or operating projects declared "moot and barred."
Random assignment and the no-review rule for State waivers come from RESTART. BAAJA is milder than
RESTART on time and retroactivity, and harsher on remedies, which RESTART did not limit.

Outstanding legal questions

1. Does a NEPA "claim" include a decision that no review was needed at all, such as a categorical exclusion

or a"not amajor Federal action" finding? If not, those decisions escape the 150 days, the comment rule,
and the remedy bar.

2. Can a NEPA plaintiff get the preliminary injunction the bill allows without pleading a separate claim under
another law, given that a"claim" is by definition a NEPA claim?

3. Is the D.C. Circuit route for biological opinions exclusive, and how does it fit with the Natural Gas Act's re-
gional-circuit route for pipelines and Section 2201's clock for energy projects?

4. What filing deadline applies to State and non-FERC transmission approvals now routed to FERC-review
courts?

5. Can an unreviewable order from the CEQ chairman displace ESA consultation, consistent with the Ap-
pointments Clause and due process?

6. Does "direct harm" narrow standing for membership groups or for aesthetic injuries below what the Con-
stitution already requires?

7. Can Congress direct a case to "the same judge," and does Section 1401's perpetual bar on the Court of
Federal Claims extinguish takings claims?

8. When an agency asks a court to vacate its own permit, does the resulting order count as the "order of a
court" exception to Section 1401?
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WHAT THIS MEANS FOR DATA CENTERS

Mixed. Data centers and the lines, pipelines, and plants that serve them would face fewer and slower legal
challenges: 150-day windows, new standing tests, no vacatur for NEPA or Section 106 violations, and an
unreviewable CEQ route around stalled ESA consultations. Transmission gets its own boost, since State
water certifications for lines move to the FERC-review courts. But nothing in these provisions is aimed at
data-center supply. The same rules protect offshore wind, solar, mines, and pipelines, Section 1402's pro-
tected list spans every technology, and Section 2201's clock also binds applicants appealing denials.
Data-center projects benefit as one class of large project among many, not as a favored one.
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PART 111

Who Decides

Power moves from states, tribes, and expert agencies to sponsors,
CEQ, and FERC.



Who Decides

BAAUJA rarely says outright that federal law overrides the States. Instead it moves decisions through
clocks that end in a deemed result, burdens of proof placed on the State, federal courts, and offers of dele-
gation with strings attached. The biggest shifts land on transmission. The Federal Energy Regulatory Com-
mission (FERC) gets a mandatory, nationwide power to permit lines when a State takes more than a year,
and a State's water-quality certification for a line becomes a "Federal authorization" reviewed in federal ap-
peals courts. Gas pipelines get a narrower water review. Power plants are mostly untouched, because fed-
eral law does not site them. The one major grant of authority runs the other way: new Federal Power Act
section 228 bars shifting the added cost of serving large data centers to other customers and confirms
State power to charge them more. Texas's ERCOT grid stays outside the new siting and planning rules but
not outside the data-center cost rule.

The question

Every permitting fight is partly a fight over who gets the last word. This part maps where BAAJA moves it,
among States, tribes, expert agencies, FERC, CEQ, and sponsors, and whether the moves reach the projects
that would power new demand: transmission lines, gas pipelines, and generation.

Our review counted 49 distinct power shifts. Nineteen work by preemption, twelve by deadlines, eight by
moving review to a different court or decision-maker, four by "deeming" one decision to satisfy another,
three by shifting the burden of proof, and three by funding.
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Figure 8: Most of BAAJAs 49 power shifts move authority from States, tribes, and expert agencies toward federal permitting
agencies, CEQ, FERC, and sponsors, mainly by preemption and deadlines

Water: the State certification survives, on federal terms

Section 401 of the Clean Water Act (CWA) is one of the main tools States have over federally licensed
projects. Before a federal agency can license anything that may discharge into U.S. waters, the State must
certify that the discharge meets water standards. Today the State has up to a year, and its certification may
include "any other appropriate requirement of State law" (33 U.S.C. 1341(a)(1), (d)).

BAAJA keeps the State's role but changes four things around it (Sec. 1202):

m Scope. Review is limited to "water quality requirements" (104:19-22), a closed list of CWA sections 301,
302, 303, 306, and 307 and the laws implementing them (122:15-23).

m Clock. The federal licensing agency, not the State, sets the review period, up to one vear, "in consultation
with" the State (114:15-115:2). If the State does not act in time, "the requirement for a certification ... shall
be waived" (115:10-11). The one-year ceiling and the waiver already exist today. What is new is that the
federal agency sets the period and that only the applicant can ask for more time (115:16-23).

® Burden. A State may deny only on "clear and convincing evidence" that no condition would make the
project comply (105:1-7). Conditions must be "the least burdensome" (105:14-16). In court, the State car-
ries the burden (117:4-118:3), and an applicant can sue over the State's process and get an injunction the
court "shall provide" (113:11-18).

m Pipelines and transmission. For a natural gas pipeline certificate or an "interstate transmission line
project," the State certifies only a"direct point source discharge," on a clock capped at nine months
(118:13-119:2; 121:10-21). The bill never defines "direct point source discharge." Despite the label, "inter-
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state" here means any line that is part of the bulk-power system (118:6-12), so a line entirely inside one
State qualifies.

Section 2101 then reclassifies the State's certification for transmission.

The term 'Federal authorization' includes a certification under section 401 of the Federal Water Pollution Con-
trol Act (33 U.S.C. 1341) from a certifying authority (as defined in subsection (h) of that section) and any
other permit, license, concurrence, or approval of a State administrative agency required under Federal law,
other than the Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et seq.), in order to site a transmission
facility. (Sec. 2101, 195:10-18)

Any State order that issues, conditions, or denies such an authorization is reviewable only in the federal
courts of appeals that hear FERC orders, which get "original and exclusive jurisdiction" (197:2—11). This reach-
es every transmission facility that needs a federal authorization, not only FERC-permitted lines. Whether
FERC's rehearing step and 60-day filing limit also apply to a State agency's action is unclear, as is whether
an applicant could take a State denial to the President under the existing appeal in 216(h)(6).

Transmission siting: the backstop becomes the main road

Section 216 of the Federal Power Act (FPA) has given FERC a "backstop" siting power since 2005, but only
inside a "national interest electric transmission corridor" designated by the Department of Energy (DOE).
BAAJA removes that limit and makes the power mandatory.

CURRENT FPA 216 (16 U.S.C. 824P) BAAJA

Where FERC may act Only inside a DOE corridor (824p(b)) Anywhere; corridors struck (185:11-13)

FERC's duty "may" "shall" (188:10-16)

State clock 1 year after the later of filing or corridor 1vyear from the State filing (188:24-189:5)
designation

Timing State first; FERC pre-filing later, by FERC FERC case runs at the same time as the State's for lines of
rule (Order No. 1977) 345 kV or more (191:17-192:2)

Condemnation Follows State-court practice (824p(e)(3)) Federal Rule of Civil Procedure 711 (192:10-14)

procedure

Compensation Fair market value plus severance damages Struck; replaced by cost allocation (192:15-194:18)

clause (824p(f))

Lead federal agency DOE (824p(h)(2)) FERC, or Interior offshore (195:19-196:4)

The key trigger is the State clock. FERC "shall" issue a permit for a line "necessary in the national interest" if,
among other triggers, a State has withheld approval for more than a year after "the date on which the appli-
cation was filed with the State commission or other entity" (188:10-16; 188:24-189:5). For lines of 345 kilo-
volts (kV) or more, the developer may file at FERC "simultaneously with, or any time after," the State filing
(191:17-192:2), so the federal case is already running when the State's year ends. FERC still cannot issue a
permit before a State-failure finding (192:3-9).

Landowners would still be owed just compensation under the Fifth Amendment; what disappears is the
statute's own valuation text, including severance damages (Part V).
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States keep a few things: new 216(d)(1), "Preservation of State Siting Authority" (190:7-13); a State record
FERC "shall consider" (191:3-9); and the untouched State-law clause in 824p(g). Developers may recover
"payments to jurisdictions impacted" in their FERC rates (198:9-12), a new way to compensate host commu-
nities.

Planning: FERC sets the rules, and an old order holds the States'
seat

New FPA 225 orders FERC to require regional and joint interregional transmission planning by rule within 180
days (211:11-14), with regional filings due in two years (214:17-25). FPA 318 merges generator interconnection
and regional planning into one process (224:18-225:17). A project selected in aregional or interregional plan
automatically satisfies most of FERC's siting findings under 216(b) (217:8-14).

FPA 225 names no role for State commissions. Today, States have one through FERC's Order No. 1920
series: regions must file a cost-allocation method the States agree to, consult States on planning scenarios,
and give them an engagement period [27]. BAAJA preserves that seat indirectly. Section 225(h) says com-
pliance with the FERC orders published June 11, 2024, December 6, 2024, and April 28, 2025 "shall consti-
tute compliance with the regional transmission planning and cost allocation requirements" (217:1-7). So the
States' role in regional planning survives through that safe harbor. Interregional planning under 225 has no
counterpart.

Miss the one-year State clock, and FERC must step in.

FPA 227 bans any "Federal right of first refusal" for facilities selected in aregional or interregional plan, "Not-
withstanding any rule or order" of FERC (224:9-14). That language overrides Order 1920's right of first refusal
for right-sized replacement lines when they are selected for regional cost allocation. Our reading is that 227
leaves State right-of-first-refusal laws alone, because it addresses only federal rights.

FPA 226 adds to State power: a State may refer a utility's local transmission planning to a joint FERC-State
team, with fines of up to $5,000,000 per facility "payable to the referring State" (220:3-10; 222:20-223:9).

Who is in, who is out: ERCOT and public power

Much of the high-voltage grid is run by regional transmission organizations (RTOs) and independent system
operators (ISOs) under FERC oversight. Most of Texas is served by the Electric Reliability Council of Texas
(ERCOT), a grid with no synchronous ties to its neighbors and therefore largely outside FERC's wholesale ju-
risdiction.
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Figure 9: Seven RTO/ISO areas run most of the U.S. wholesale grid; Michigan is mostly MISO, and ERCOT covers most of Texas

WHAT IS ACTUALLY NEW ABOUT ERCOT

The ERCOT exclusion from federal transmission siting is not new. Current law already says FPA 216 "shall
not apply within the area referred to in section 824k(k)(2)(A)," the ERCOT area (16 U.S.C. 824p(k)). BAAJA
re-enacts that sentence (198:17-18). What is new is a second exclusion by utility: FERC's 216 jurisdiction
covers all transmitting utilities "but excluding any ERCOT utility ... and any exempt transmitting utility that
does not voluntarily subject itself to Commission jurisdiction" (198:20-199:3). FPA 225 repeats both exclu-
sions (210:19-211:5) and separately leaves ERCOT out of the definition of a "transmission planning region"
(210:13-17). FPA 318 uses that definition, so ERCOT drops out of it too.

The data-center cost rule is different. FPA 228 has no ERCOT exclusion. It binds every "electric utility," a term
the FPA defines to include State and municipal entities (16 U.S.C. 796(22)), so on its face it reaches Texas util-
ities serving data centers. But 228 also says that, except for the State tools in subsection (c), "nothing in this
section expands or diminishes the jurisdiction of the Commission or of any State" (239:7-12). Because 228
does not expand FERC's reach, our reading is that enforcing it inside ERCOT would fall mainly to Texas regu-
lators.
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Figure 10: ERCOT sits outside new FPA 216 siting and FPA 225 planning but inside FPA 228, the data-center cost floor

Two other parts of the title may also reach Texas. The water-certification narrowing in 401(g) turns on the
"bulk-power system" (118:6-12), and our reading is that ERCOT is part of it. FPA 216A's exemption for grid
work within existing rights-of-way also has no ERCOT carve-out.

Public power. "Exempt transmitting utilities" are States, political subdivisions, and electric cooperatives
selling less than 4,000,000 megawatt-hours a year (208:3-10). Under 216 and 225, they are covered only if
they opt in (198:20-199:3). But new 216(f)(2) says FERC, "notwithstanding section 211A(c), shall require" an
exempt utility that owns or operates a permitted facility to provide transmission service over it (193:6-15).
Whether that duty overrides the opt-in for a municipal or cooperative co-owner is an open question. Section
2115 also extends FPA sections 225 through 233, including 228, to these public entities through FPA 201(b)
(2) (280:3-1).

Data centers: a federal floor under State retail rates

Section 2107 deals with large computing loads. Its first part declares it unjust and unreasonable for any utili-
ty to charge computational load "less than the embedded costs and incremental expansion costs" of trans-
mission service (226:20-227:4), and directs FERC to revise its pricing policy.

Its second part, new FPA 228, applies to "covered load": data-center or high-density computing load of 20

megawatts (MW) or more at one site, or at sites under common control, counted at full buildout (232:3-13).

No portion of the incremental cost may be allocated to, or recovered in the rates of, any customer other than
a covered load, subject to the limitations described in subsection (e). (Sec. 2107, FPA 228(b)(1), 234:23-
235:2)
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The "incremental cost" is what the utility would have avoided by not serving the load, including generation,
storage, transmission, and distribution. The utility estimates it around the time the load goes live, "subject to
approval by the Commission or a State" (233:18-234:3). Subsections (b) and (c) apply only to loads that in-
terconnect after enactment, and arrangements approved before enactment "shall remain in effect" (239:24-
240:8).

The section then lists State tools. "Notwithstanding" any FERC rule, a State may charge covered loads more
than both embedded and incremental cost, credit the excess to other customers, award service by open
season ranked by benefit to other ratepayers, and require new self-supplied generation or interruptible ser-
vice (236:7-238:23). It may also treat data centers as a separate class with terms "less favorable than" those
for other large industrial loads (238:24-239:5). That last authority is not limited to new loads. The section
says it "recognizes and confirms" this State authority and "is not the source" of it (239:19-23), and Section
2115(b) says nothing in the title gives FERC authority "over sales of electric energy at retail or the local distri-
bution of electricity" (280:17-21).

Our reading is that 228(b) still works as a federal limit on State retail rate design. A State that wanted to
spread some data-center costs across all customers, for example to attract investment, could not. The text
also points to a subsection (e) for "limitations" that subsection (e) does not contain, a drafting gap covered in
Part IX.

Wildlife, NEPA, and historic preservation: delegation with strings

Endangered Species Act. New ESA section 7A lets the Interior Secretary hand section 7 consultation to a
State for projects inside its borders (139:21-140:5), and the Secretary "shall approve" a capable State (144:1-
3). The price is steep: the State must waive sovereign immunity (141:24-142:1), consent to federal-court ju-
risdiction (145:12-17), and accept four years of annual audits (148:14-149:6). And the applicant "may elect to
consult with the Secretary" instead (148:5-10). No provision lets a tribe assume consultation.

NEPA. The Council on Environmental Quality (CEQ) chairman can settle disputes "between those Federal
agencies" by an unreviewable order (51:3-52:23), covered in Part Il. States, tribes, and local governments
may serve as cooperating agencies only with "jurisdiction by law"; "special expertise" no longer qualifies
(38:15-23). In the other direction, a State or tribal review that "serves a similar function" can make a federal
NEPA document unnecessary (28:23-29:3).

Historic preservation. Interior's review of State and Tribal Historic Preservation Officers (SHPOs and
THPOs) moves from every four years to every two (373:7). A program whose officer does not "regularly
comply with timelines" can be found inconsistent, which suspends federal grants; if it is still inconsistent
two years later, "the Secretary shall assume all or part of the functions" of the officer (373:18-374:21). The
federal official "may consult" with SHPOs, THPOs, and tribes at the early steps (387:8-16), though a narrower
duty to consult tribes about places of religious and cultural significance remains (54 U.S.C. 302706(b)). Part
IV covers these changes for tribes.

What the savings clauses actually save

Each of the bill's State-authority savings clauses protects less than its title suggests:

m New 401(e)(2)(C) keeps necessary State conditions in the federal permit (105:21-106:2), but the pipeline-
and-transmission rule in 401(g) applies "notwithstanding subsection (d)," the clause that lets State con-

Bommarito Consulting - BAAJA, Line by Line Page 48 of 132



ditions bind (120:20-121:9).

m New 216(d)(1) preserves State siting authority except where a State-failure trigger applies (190:8-13),

which is where the bill moved the clock.

m FPA 228(e)(1) preserves State and FERC jurisdiction (239:7-12), and Section 2115(b) denies FERC retail

authority (280:17-21). Neither addresses the floor in 228(b).

Our reading is that nothing in the bill saves a State's water-certification authority over transmission from the

Section 2101 reclassification.

Two models: Michigan and Texas

Michigan and Texas show how the same bill lands on two very different grids. Both already regulate data-
center load on their own, and in both, BAAJA would sit on top of rules the State wrote first. The State facts
below come mainly from our own working paper on State data-center policy, with data through July 17,
2026 [5]. Where we checked the paper's underlying source ourselves, we cite that source too. Part VI
("Where the Data Centers Are") covers project counts and local moratoria in both States.

MICHIGAN ELECT S ICE

Who delivers power in Michigan

Utility service areas from the MPSC. The regional grid operator is
a separate layer: MISO for most of the state, PJM in Indiana
Michigan Power's southwest corner.

LAKE SUPERIOR

>SC SERVICE AREAS
Consumers Energy LAKE MICHIGAN
| DTE Electric
I Indiana Michigan Power (PJM)

Other investor-owned Grand Rapids @
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B Municipal utilities

[] Oneida-Sabine Lake study area
County boundary
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Figure 11: Michigan's utilities sit in two regional grids, MISO for most of the State and PJM in the southwest corner, with

cooperatives and municipal utilities scattered across both

MICHIGAN

TEXAS

Regional grid MISO (Midcontinent ISO) for most of the State; PJM in
Indiana Michigan Power's southwest corner

State regulator Michigan Public Service Commission (MPSC)
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Line siting

FPA 216 backstop
and 225 planning

CWA 401(g)
narrowing

State large-load
threshold

FPA 228 floor (20
MW)

Local control of
data centers

MICHIGAN

Act 30: MPSC certificate for lines of 345 kV or more
and 5 miles or more, decided within 1year [28,29]

Apply; MISO States' role kept by the Order 1920 safe
harbor

Applies to bulk-power lines, interstate or not

100 MW (Consumers Energy tariff; paper's finding)

Applies; reaches loads the State tariffs do not

Not preempted; the paper counts more than 50
enacted local moratoria [5]; our registry holds 138

TEXAS

PUCT certificate, decided within 180 days [30]

Do not apply in the ERCOT area or to ERCOT
utilities

Likely applies (our reading)

75 MW (Senate Bill 6)

Applies on its face; Texas regulators would

enforce (our reading)

Counties lack general zoning power [5]

accepted records (Part VI)

Michigan: transmission. Under Act 30, a "major transmission line" of 345 kV or more and 5 miles or more
needs an MPSC certificate (MCL 460.562, 460.565) [28,31]. Other lines of 100 kV or more may seek one
voluntarily (MCL 460.569) [32]. The MPSC "shall grant or deny the application ... not later than 1 year after
the application's filing date" (MCL 460.568) [29], and a certificate overrides conflicting local ordinances (MCL
460.570) [33].

That one-year clock matches BAAJA's new federal trigger exactly. Our reading is that an MPSC case that
runs past its statutory year would also open the door to FERC, and for lines of 345 kV or more the FERC
case could already be running. For lines between 230 and 344 kV, siting is largely a local zoning matter
unless the developer opts into Act 30. Whether a developer could argue that the State therefore "does not
have authority to ... approve the siting" of such a line (16 U.S.C. 824p(b)(1)(A)(i)) and go straight to FERC is an
open question. Michigan's many cooperatives and municipal utilities, visible on the map, stay outside 216
and 225 unless they optin.

Michigan: data-center load. The MPSC already sets terms for large loads case by case. Consumers
Energy's tariff covers loads of 100 MW or more, with 80 percent minimum billing and 15-year contracts (Case
U-21859; the paper's finding, which we did not check against the order) [34]. On December 18, 2025, the
MPSC approved DTE Electric's special contracts for a 1,383 MW data center in Saline Township: a 19-year
term, 80 percent minimum billing, a termination payment, and DTE bearing any costs it cannot recover from
the customer [35]. FPA 228's 20 MW floor would reach new loads between 20 and 100 MW that the Con-
sumers tariff does not (our reading). The DTE contracts were approved before enactment, so they "shall
remain in effect" (240:5-8).

Michigan's tax law points the same way. Public Acts 181 and 207 of 2024 (Senate Bill 237 and House Bill
4906) exempt qualifying data centers from sales and use tax through 2050. For an enterprise data center to
qualify, it must use municipal water, procure clean energy equal to 90 percent of its forecast use, and not
take service under "arate that causes residential customers to subsidize the costs incurred to provide elec-
tric service to the facility" [36]. That last condition and FPA 228 work as complements. BAAJA does not
touch the exemption or its conditions.

Michigan: who controls siting. Michigan preempts local control over large solar, wind, and storage
projects. Under Public Act 233 of 2023, the MPSC may site them when alocal government fails to act within
120 days, denies a compliant application, or tightens its ordinance (MCL 460.1222, 460.1223) [37,38]. It does
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not preempt local control over data centers, and the paper counts more than 50 local moratoria there [5].
BAAJA changes neither. Its only local-siting effect in Michigan is on transmission, through the FERC back-
stop.

Texas: transmission. ERCOT stays outside FPA 216, 225, and 318 by text (198:17-25; 210:13-211:5). Texas
law guards that separation on its own side: a new import or export tie to ERCOT needs a Texas certificate, ap-
plied for 180 days before any FERC filing (Tex. Util. Code 37.051(c-1)) [39]. The PUCT must decide a transmis-
sion certificate within 180 days [30], half the federal one-year clock.

Texas: data-center load. Senate Bill 6 (2025) set Texas's own large-load regime at a 75 MW default thresh-
old. The enrolled text requires a study fee of at least $100,000 and disclosure of backup generation, lets
ERCOT direct a large load to deploy its backup generation or curtail, and sets approval rules for co-location
with existing plants [40]. Under that law, the PUCT approved a transitional "Batch Zero" process for loads of
75 MW or more on June 18, 2026 [41].

The demand behind those rules is very large. The paper reports ERCOT large-load requests of about 410 GW
as of late March 2026, 87 percent of them data centers, citing ERCOT's April update [42]. The paper's struc-
tured data give a later figure, 438 GW and 89 percent as of June 18, 2026 [5]. The two figures are inconsis-
tent within the paper. The later one is the more current, and both are mid-2026 snapshots of a queue that
changes monthly.

FPA 228's 20 MW threshold sits well below SB 6's 75 MW, so on its face it reaches smaller loads. Because
228 does not expand FERC's jurisdiction, the PUCT would decide how the floor applies inside ERCOT. Much
of what 228(c) would "confirm," such as curtailment and required self-supply, Texas already has under SB 6.

Two other data-center provisions raise an outstanding legal question for Texas: do Sec. 2107(a)'s transmis-
sion pricing rule and FPA 229's market-access rule reach ERCOT at all? Our reading is that they probably do
not. FPA 229 runs to a "Transmission Organization," which the FPA defines as one finally approved by FERC,
and ERCOT is not one. Sec. 2107(a) works through FERC-jurisdictional transmission rates, which ERCOT utili-
ties generally do not file with FERC. Neither section says so expressly.

Does the shift reach the projects that serve data centers?

Taking each type of supporting infrastructure in turn:

m Transmission: yes, heavily. The nationwide FERC backstop, simultaneous filing at 345 kV, the 401 re-
classification, the FERC-review courts, the 9-month water clock, and the 216A exemption for work in ex-
isting rights-of-way all apply to lines, except in ERCOT and for non-opt-in public power.

m Gas pipelines: yes, in targeted ways. Interstate pipelines get the narrowed 401 review and nine-month
cap (118:13-119:2), and new Natural Gas Act section 7(i) puts looping, compression, and capacity additions
within existing rights-of-way outside NEPA and Section 106 (203:11-205:10). FERC already preempts
State siting of interstate pipelines, so the State-to-federal shift here is mostly about water certification.

m Generation: mostly no. Power plant siting remains a State and local matter; nothing in the title gives a
federal agency power to site generation on private land.

m Data centers themselves: no siting change. The bill does not touch local zoning or State permits for a
data center. Its direct data-center provision, FPA 228, is a cost rule that leaves States more power, not
less.
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Outstanding legal questions

1. Can an applicant use the 216(h)(6) presidential appeal against a State 401 denial for a transmission line,
now that it is a "Federal authorization"?

2. Can 228(b) bind State retail rates, including in ERCOT and for public power, given FPA 201(b)(1), 228(e)(1),
and Section 2115(b)? Who enforces it?

3. Do the ESA 7A sovereign-immunity waiver and Section 2301's rule that State and tribal officers spend
half their workweek on late reviews survive Eleventh Amendment and anticommandeering challenges?

4. Can a State water condition on a pipeline or transmission line survive 401(g)(5), which applies "notwith-
standing subsection (d)"?

5. Does 216(f)(2) override the opt-in for exempt utilities in 216(k)(2)(A)?

No State utility commission, NARUC (the national association of State utility regulators), or tribe had taken a
public position on BAAJA as of October 1, 2026. The National Governors Association says it is "encouraged,"
aparty claim [43].

WHAT THIS MEANS FOR DATA CENTERS

Mixed, leaning toward the concern for the grid that serves data centers. The text does move real authority
away from States where it matters most for new load: transmission siting, where a missed one-year State
clock now triggers a mandatory FERC permit, and State water certification for lines and gas pipelines,
which is narrowed and capped at nine months, and for lines also moved to federal appeals courts. It does
not move power over generation siting or over data-center sites themselves. And the one provision written
for data centers, FPA 228, cuts against the concern: it makes 20 MW-plus loads bear their incremental
cost, lets States charge them more and rank them behind other customers, and applies even in ERCOT.
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Landowners, Tribes, and the
Public

Fewer days to comment, fewer ways to sue, and a missing sentence
on compensation.



Landowners, Tribes, and the Public

BAAJA changes the rules for people who are not applying for a permit: members of the public, landowners
in the path of a power ling, and Indian tribes. The public gets a shorter comment window on major environ-
mental reviews, and filing a detailed comment becomes the price of a later lawsuit. Landowners get a
statutory definition and a promise that the Federal Energy Regulatory Commission (FERC) will "take into
account" what they say. The bill also deletes the Federal Power Act's own sentence on how condemned
land is valued. Landowners would still be owed just compensation under the Constitution, but the statuto-
ry vardstick, fair market value plus severance damages, is gone. Tribes gain control over rights-of-way on
their own land, a definition of culturally important places, and grant money. In historic preservation review,
they lose time, leverage, and some of the effects they can raise. Of the 35 rights and opportunities we
tracked for these three groups, 20 are narrowed or removed, 10 are new or expanded, and 5 are un-
changed.

The public: a shorter window, and a comment becomes a ticket
to court

Most people meet a federal project through a comment period. BAAJA changes that point of contact for
major environmental reviews under the National Environmental Policy Act (NEPA), the law that requires
agencies to study a project's effects before approving it.

The comment window gets a ceiling. When an agency announces that it will prepare an environmental
impact statement (EIS), the notice of intent (NOI) must now ask for comment "on alternatives or impacts."
The comment period runs at least 45 and at most 60 days, and only the agency and the project sponsor to-
gether can stretch it, to no more than 75 days (Sec. 1106, 44:24-45:6). The statute has never set a length
before. The old Council on Environmental Quality (CEQ) rule with a 45-day floor is no longer in force, so the
floor is not really the change. The ceiling is, and the public has no way to lift it.

"The lead agency shall establish a comment period of not less than 45 days and not more than 60 days after
the date on which the notice to prepare an environmental impact statement is published in the Federal Reg-
ister, unless the lead agency and project sponsor agree to a longer deadline, which shall not exceed 75
days."Sec. 1106, 44:24-45:6

Late science can be ignored. "No Federal agency shall be required to consider any scientific or technical
research that becomes publicly available after" the notice of intent, and an agency may not delay a decision
past its deadline to wait for new research (43:12-25). A study published midway through a two-year review
does not have to be read.

The sponsor tells the first story. The sponsor files a "record of stakeholder engagement" of up to 20
pages, which may describe the "ways in which feedback from stakeholders was incorporated" (21:21-22:18).
The bill sets no matching step for the community to file its own account.

Comment becomes a condition of suing. Three sections use the same device. To bring a claim, a person
must have filed acomment detailed enough to flag the issue (where the agency offered a comment period),
must sue within 150 days, and, in two of the three, must allege "direct harm."
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LAW WHO MAY SUE DEADLINE COURT CITE

NEPA (Sec. 1110) A commenter whose comment was "sufficiently detailed 150 days Court of appeals 68:1—
to put the applicable Federal agency on notice," where 69:2
comment was offered; must allege "an actual or imminent
injury in fact amounting to a direct harm"

Clean Water Act 404 A detailed commenter, where a draft was in the Federal 150 days Not specified 129:1-
(Sec. 1205) Register with at least 30 days for comment (district court 131:14
under existing
law)
Historic preservation A party alleging direct harm that filed a "substantive and 150 days Court of appeals 408:17-
(Sec. 2301) unigue comment" by the deadline 410:6
Endangered Species "Any person," no comment needed 150 days from a D.C. Circuit 154:14—-
Act (ESA) opinions website 1557
(Sec.1305) posting

Today the general deadline to sue a federal agency is six years (28 U.S.C. 2401(a)), and no comment is re-
quired. The ESA row is the outlier. It has no comment test, but its clock starts when the opinion is posted on
an agency website, not when it appears in the Federal Register.

Winning may not stop anything. In a NEPA case, "the only remedy the court may order ... is to remand,
without vacatur or issuance of an injunction," and the approval stays in effect while the agency fixes it
(69:19-25; 71:13-25). Part Il covers the remedies in detail. For a resident, the practical point is simple: a
person can file the right comment, sue on time, win, and still watch construction continue.

One new opening. FERC must now hold a"public comment period of at least 45 days" before it issues a fed-
eral backstop permit for a transmission line (188:10-16). Current law requires notice and a hearing but sets no
minimum (16 U.S.C. 824p(b)).

What drops out of historic preservation review. Today's Section 106 regulations tell agencies to "seek
and consider the views of the public" and to plan for public involvement (36 CFR 800.2(d), 800.3(e)). The
new statutory process in Sec. 2301 has no matching step.

Environmental justice. The phrase "environmental justice" appears nowhere in the bill. FERC's 2024 siting
rule defines an "environmental justice community" and requires an engagement plan for them (18 CFR 50.1,
50.4(a)(4)). The bill neither adopts nor repeals those rules, so they last as long as FERC keeps them. The
short comment window and the comment-to-sue rule ask the most of the communities with the fewest
lawyers and consultants.

Landowners: new definitions, and a deleted sentence on
compensation

Landowners mostly meet this bill through Sec. 2101, which rewrites FERC's backstop power to permit inter-
state transmission lines (Federal Power Act section 216, or 16 U.S.C. 824p). Part Il explains why that power
gets stronger: FERC "shall" issue permits for qualifying lines, where current law says "may" (188:10-16). This
section covers what a landowner on the route gains and loses.
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Who counts as an affected landowner

For the first time, the statute defines an "affected landowner." The term includes each owner of a property
interest in affected property, including the federal government, "a State or local government," and each
owner on the latest county or city tax record (185:15-22). "Affected property" covers:

m land the line crosses or uses as a site;
® land that abuts a utility right-of-way or proposed site within 500 feet of the line; and

® land "on which aresidence is located not more than 500 feet from the boundary of any right-of-way"
(185:23-187:11).

FERC's own 2024 rule counts owners whose land is "crossed or used," including by access roads, staging
areas, and temporary workspace, and owners with a home within 50 feet of a construction work area (18 CFR
50.1). The statute reaches farther for homes, 500 feet instead of 50, and adds governments. It does not
mention access roads or temporary workspace, so some owners the rule counts could fall outside the
statutory definition.

What FERC must do with landowner views

The operative rule is one sentence: FERC "shall take into account landowner input" (190:23-191:2).
"Landowner input" means input FERC receives from affected landowners, "such as farmers and ranchers,"
through FERC's own "notification ... and consultation" (187:17-188:2). The bill sets no deadline for that notice,
says nothing about what it must contain, and gives no remedy if FERC skips it. The detailed protections stay
in regulation: pre-filing notice, translations, a Landowner Bill of Rights, and an applicant code of conduct (18
CFR 50.4(c), 5012). FERC can revise those rules. Separately, the existing promise that "private property
owners" get "areasonable opportunity to present their views" survives (190:14-22).

Faster, parallel siting

FERC's pre-filing process "may commence before, but shall commence no later than," the state siting appli-
cation. For lines of 345 kilovolts or more, the developer may file at FERC "simultaneously with" the state
filing (191:10-192:2). FERC's 2024 rule, Order No. 1977, had declined to run the two side by side. A landowner
on alarge line could face a state siting board and a federal proceeding at the same time.

Condemnation and compensation

Federal eminent domain for these lines is not new, and the main limit on it stays. A permit holder may con-
demn only if it "has made good faith efforts to engage with landowners and other stakeholders early," a con-
dition the bill leaves alone (16 U.S.C. 824p(e)(1)). Two other things change.

First, procedure. Condemnation cases in federal court used to follow the practice of the state where the land
sits. Now they will run "in accordance with rule 71.1 of the Federal Rules of Civil Procedure," the general fed-
eral condemnation rule (192:10-14).

Second, the valuation text. Current law has a subsection titled "Compensation." It says a right-of-way taken
this way "shall be considered a taking of private property for which just compensation is due," and that just
compensation equals "the fair market value (including applicable severance damages) of the property
taken" (16 U.S.C. 824p(f)). Severance damages pay an owner for the loss in value of the land that is left, not
just the strip that is taken. The bill strikes that subsection and puts a cost-allocation rule in its place.
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"Section 216 of the Federal Power Act (16 U.S.C. 824p) is amended by striking subsection (f) and inserting
the following: (f) COST ALLOCATION.—" Sec. 2101(e)(1), 192:16-19

LANDOWNERS ARE STILL OWED JUST COMPENSATION

Deleting subsection (f) does not take away a landowner's right to be paid. The Fifth Amendment requires
just compensation for any taking, and federal-court condemnations would run under Rule 71.1. The spon-
sors' section-by-section summary says as much: the Constitution "entitles all landowners to just compen-
sation" (a party claim) [53]. What disappears is the statute's own measure of payment, including its express
mention of severance damages. Nothing else in the bill restates it. Courts would fall back on constitutional
case law, and a landowner loses a text to point to.

Landowners keep the right to be paid; the
statute's valuation yardstick goes.

No sponsor material we read explains why the subsection was struck. The same substitution appears in the
2024 Manchin-Barrasso bill (S. 4753), which this title draws on. Whether the change was intended, and what
valuation rule a court would apply in its place, are outstanding legal questions. None of the outside analy-
ses we read mentioned it.

Ratepayers and surface owners

The replacement subsection carries a new ratepayer protection. Customers that get "no benefit, or benefits
that are trivial in relation to the costs," from a backstop line "shall not be involuntarily allocated" its costs
(194:9-15). A new rate rule also lets utilities recover "payments to jurisdictions impacted by" these lines
(198:9-12). Those payments go to governments, not to landowners.

A different group of landowners gains under the oil and gas title. Where a well on private land reaches feder-
al minerals inside a drilling unit, the Interior Department may no longer require a bond to protect the private
land, "enter non-Federal land without the consent of the applicable landowner," impose mitigation, or re-
quire approval of surface reclamation (289:12-22). The surface owner gets more control and loses a federal
backstop for cleanup.
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Tribes: more control at home, less leverage over other people's
projects

Tribes appear throughout the bill. The largest change for them is the rewrite of Section 106 of the National
Historic Preservation Act (NHPA), the review an agency runs before a federal project affects a historic or cul-
turally important place. Today Section 106 is two sentences of statute (54 U.S.C. 306108), and the process
lives in the Advisory Council on Historic Preservation's regulations (36 CFR part 800). Sec. 2301 writes about
5,700 words of procedure into the statute itself.

Consultation at the early steps

The first steps of a Section 106 review are setting the "area of potential effects" (the map of where a project
could affect historic places) and identifying the historic properties inside it. For those steps, the new text
says the federal official "may consult" with State and Tribal Historic Preservation Officers (SHPOs and
THPOs), tribes, Native Hawaiian organizations, local governments, and applicants (387:6-16). The official
"shall seek, discuss, as appropriate, and incorporate, as applicable," information those parties send within 30
days of arequest (387:17-388:9).

That text sits beside a duty the bill leaves in place. Current law says that in carrying out Section 106, "a Fed-
eral agency shall consult with any Indian tribe or Native Hawaiian organization that attaches religious and
cultural significance" to a property (54 U.S.C. 302706(b)). Sec. 2301 changes only a cross-reference in that
sentence (372:24-25). General consultation at the early steps becomes discretionary, and the narrower
statutory duty to consult tribes about religious and cultural places remains. How the two fit together is an
outstanding legal question. Does "may consult" narrow the older "shall consult," or does 302706(b) still re-
quire consultation with those tribes at every step? The bill does not say.

The rest of the new process

Other changes work together to shorten the review and narrow what counts:

m A 30-day window. If a SHPO, THPO, tribe, Native Hawaiian organization, or local government "fails to re-
spond within 30 days" to arequest for review, the official proceeds without it. If the party comes back
later, the official need not "reconsider any previous report or finding" and may consult the Advisory Coun-
cil instead (400:12-401:14).

m A written reply counts as consultation. Once the agency answers an objection in writing, its duty to
consult on that report "shall be considered to be fulfilled" (402:24-403:5).

m Ending review alone. The agency may close review without agreement if, "in the sole discretion of the
Federal official," other considerations "outweigh the consideration of historic preservation" (393:4-12).
Consultation must also finish when the NEPA document does (397:15-398:12).

m Narrower effects. An adverse effect must "directly alter" a property. Visual, atmospheric, and audible ef-
fects count only if they would have a direct impact that would "significantly diminish" the property's eligi-
ble characteristics (380:1-18). Temporary alterations are excluded. Cumulative effects largely drop out
through a narrow "reasonably foreseeable" test (382:1-16). For a tribe concerned about aline across a
ridge visible from a ceremonial site, this is the change that matters most.

m Fewer projects. A project whose only federal link is "a loan, loan guarantee, grant ... or other form of fi-
nancial assistance" is no longer an "undertaking" (383:22-384:3).
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m A frozen record. A property listed on the National Register after review begins does not require the
agency to "delay, reopen, supplement, or otherwise modify the review" (413:10-17).

Some exclusions sit elsewhere in the bill. Grid work in existing rights-of-way "shall not be considered to be
.. an undertaking" (202:4-9), and the same goes for gas pipeline looping and compression that stays inside
an existing covered area (204:14-25). Reissued Corps of Engineers nationwide permits need no Section 106
consultation, as long as the reissued permit does not narrow, eliminate, or raise the threshold for precon-
struction notice (128:4-14).

Program reviews and takeover

The Interior Department will review each THPO program every 2 years instead of every 4 (373:5-7). A tribal
program is not "consistent" if its officer "does not regularly comply with timelines for consultation, complete
consultation expeditiously, or meet required metrics" (376:10-16). The bill does not define "required met-
rics." A finding of inconsistency suspends contracts and Historic Preservation Fund grants (376:17-377:4). If
the program is still inconsistent 2 years after that finding, "the Secretary shall assume all or part of the func-
tions of the Tribal Historic Preservation Officer" (377:5-14). Takeover is a two-step process, not an immediate
penalty for one missed deadline. Even so, speed becomes a test of whether a small tribal office keeps its
program. The THPO paragraph also asks the officer to show that "the State program is consistent," an appar-
ent copying error (377:12-14).

What tribes gain

The bill also hands tribes several new tools:

® Rights-of-way on their own land. "An Indian tribe may grant aright-of-way over and across the Tribal
land of the Indian tribe for any purpose," without Interior approving each grant, once Interior approves a
tribal regulation (291:6-17). The tribe must run its own environmental review that answers public com-
ments (292:14-293:10). It sets compensation and keeps its sovereign immunity (298:9-20). This is the
clearest expansion of tribal authority in the bill.

m A definition. A "property of traditional religious or cultural importance" is defined as "an identifiable geo-
graphic location or feature at which an event of continuing religious or cultural significance to a living
community occurred" (372:11-21). It gives tribes a statutory anchor. The "event" element may be hard to
meet for landscapes or places tied to a species.

® Their own agreements prevail. If aSHPO or THPO and a federal agency each have a programmatic
agreement for the same category of projects, the officer's agreement applies (405:12-21).

® Money. A $20 million-a-year competitive grant program, FY2027 to 2030, helps THPOs build databases
of culturally important places, with no duty to disclose locations that could harm a site (415:3-417:2). The
Historic Preservation Fund is authorized at $200 million a year through FY2036, subject to appropria-
tions (414:8-11).

m A litigation carve-out. The comment and direct-harm tests do not apply to a historic preservation claim
where a SHPO, THPO, tribe, Native Hawaiian organization, or local government "provided detailed notice
in writing during the consultation process" (410:7-22).

Trust lands and NEPA

For any federal action that authorizes use of land or resources held in trust for a tribe, "there shall be no ad-
ministrative or judicial review" based on a NEPA claim. The exceptions are a suit by that tribe or a claim about
effects off trust land (73:1-22). When a tribe initiates a project on its own trust resources, the agency must
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presume that doing nothing would be harmful (37:23-38:5). Both rules strengthen a tribe's hand over its
own land. Whether the bar also reaches allotments held for individual Indians is unclear.

The scorecard

Our people memo tracks 35 rights and opportunities across the three groups and compares current law with
the bill. Tribes have the most entries and the most losses: 9 narrowed and 1 removed, against 5 new or ex-
panded. The public's losses are concentrated in court access and remedies. Landowners are the most
evenly split.

Il Removed M Narrowed Unchanged [ Expanded Il New

<« less than today more than today »

Landowners - 2 2 8 rights

12 8 4 0 4 8 12
Rights and opportunities (count); unchanged split across the center line

Figure 12: Of 35 rights for the public, landowners, and tribes, 20 are narrowed or removed and 10 are new or expanded

GROUP REMOVED NARROWED UNCHANGED EXPANDED NEW
Public (10) 3 4 1 1 1
Landowners (8) 1 2 2 2 1
Tribes (17) 1 9 2 2 3

The counts weigh every right equally, which they are not. Losing the power to stop a project that violated
NEPA matters more than gaining a45-day comment period at FERC. The table shows direction, not size.

Who has spoken, and who hasn't

Everything in this section is a party claim from the first two days after release.

Sponsors. Sen. Heinrich says the bill protects "the ability of Tribes to formally consult during these pro-
cesses" [6]. The text gives tribes a defined place in the new process, but consultation at the first steps is
discretionary, a party that misses a 30-day window is passed over, and only applicants can sue over missed
deadlines (387:6-16; 400:12-21; 399:6-16).
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Tribal-aligned and preservation groups. A coalition including the Indigenous Environmental Network said
"Indigenous Peoples deserve better than being treated as a negotiation pawn in backroom permitting
deals" [44]. The 106 Strong Coalition called the bill "a betrayal of the Tribal Nations" [45]. The National Trust
for Historic Preservation said it "would dramatically narrow the historic and cultural properties and projects
that are subject to review," while supporting the $200 million fund [46]. The American Cultural Resources
Association (ACRA) called it the largest change to Section 106 since 1966 [47]. Holland & Knight, a law firm,
read the rewrite as preserving "formal consultation roles" [48]. The text supports the narrower reading for
the early steps, with the 302706(b) duty still on the books.

Parallel agency action. The Advisory Council on Historic Preservation is moving the same way by regula-
tion. Members reportedly voted 15-5-2 on July 24, 2026 to advance a part 800 rewrite [49]. Ira Matt of the
National Association of Tribal Historic Preservation Officers called that draft "an affront to Tribal sovereign-
ty" [50]. The National Congress of American Indians' (NCAI's) August 18 statement targets the rulemaking,
not this bill [51].

Property rights. Pacific Legal Foundation, a property-rights litigation group, supports the bill, but the sec-
tions it names are on lawsuits, wetlands vetoes, and endangered species, not transmission condemna-
tion [52].

MISSING VOICES

We found no BAAJA-specific statement from any tribal government, NCAI, or the Native American Rights
Fund, from any landowner group or Farm Bureau, from any state utility regulator or its national association,
or from any consumer advocate. These are the groups that Sec. 2101's condemnation changes and Sec.
2301's Section 106 rewrite affect most directly. This is a snapshot of the first two days, and it should be
rechecked once hearings or comment letters appear.

Outstanding legal questions

1. Does "may consult" at 387:6—16 narrow the "shall consult" duty to tribes in 54 U.S.C. 302706(b), or does
302706(b) still require consultation with those tribes throughout Section 106?

2. With 16 U.S.C. 824p(f) gone, what valuation rule governs a FERC-permitted condemnation under Rule
711? Does acourt read in the old fai-market-value-plus-severance measure, or apply constitutional case
law alone?

3. Does the written-notice exception at 410:7-22 help only the tribe or officer that gave notice, or any plain-
tiff challenging the same action?

4. |s a"property of traditional religious or cultural importance" limited to the site of an "event," and does that
leave out landscapes and places tied to a species?

5. The new THPO definition reaches only "within the boundaries of the applicable tribal land" (383:1-7).
Who speaks for a tribe about an off-reservation site?

6. What are the "required metrics" that can lead to a THPO takeover (376:10-16)?

7. The 45-t0-60-day cap covers comment on the notice of intent. The bill sets no separate comment period
on adraft EIS. What, if anything, takes its place?
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WHAT THIS MEANS FOR DATA CENTERS

Nothing in this part names data centers. The comment, lawsuit, and Section 106 changes apply to every
project that needs a federal decision. The effects land on data centers indirectly, through the lines and
pipelines that serve them. The stronger FERC backstop, parallel federal and state siting at 345 kilovolts
and up, the deleted valuation text, and the exclusion of in-right-of-way grid and pipeline work from Sec-
tion 106 all fall on the landowners and tribes along new supply routes. Against that, the bill adds a statu-
tory landowner definition, a 45-day FERC comment period, and a rule that customers who get no real ben-
efit from a backstop line cannot be made to pay for it. On balance, the record is mixed. The bill eases the

path for power infrastructure across other people's land, but none of these provisions is written for data
centers.
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Energy, Data Centers, and
Ratepayers

Neutral on its face; specific where it counts.



Energy, Data Centers, and Ratepayers

On its face, BAAJA picks no energy winners. The words "fossil" and "clean energy" never appear, and most
of its rules apply to any project that needs a federal decision. Where the text does name a technology, it
leans two ways at once. Clean energy and the grid get more sections, mostly clocks and streamlined re-
views; oiland gas get fewer but harder tools: one section says listed drilling activities are not "major Fed-
eral actions" under the National Environmental Policy Act (NEPA) at all. Supporters call the transmission
title the most consequential grid policy in two decades (a claim). For data centers, the bill does two sepa-
rate things. It sets a federal floor saying new data-center load of 20 megawatts (MW) or more must pay its
own incremental grid costs, and it gives states broad power to charge and rank those loads. It also speeds
up the wires, pipelines, and interconnection queues that will serve them. No permitting provision names
data centers themselves.

Neutral by design

The bill's core tools are written for "projects," not fuels. The NEPA, Clean Water Act, Endangered Species Act
(ESA), and historic preservation changes in Division A apply to any project that needs a federal permit or ap-
proval. So do the Title IV "certainty" rules, which bar agencies from revoking issued permits and pay dam-
ages to sponsors who prove a pattern of hostile treatment (Part [l covers both).

The clearest sign of the design is Sec. 1402's list of 46 "specific type[s] of covered project." Any of them can
sue if the government targets its whole category. The list does not rank them. Onshore wind comes first, and
coal and natural gas follow a few lines later.

"(A) A project to produce electricity from onshore wind. (B) A project to produce electricity from offshore
wind. (C) A project to produce electricity from solar. (D) An energy storage project. (E) A project to produce
electricity from coal (F) A project to produce electricity from natural gas.” Sec. 1402, 169:4-14

The list runs through nuclear fission, uranium, liquefied natural gas (LNG) export, carbon dioxide pipelines,
helium pipelines, coal gasification, and a court-certified catch-all for any other "energy related project"
(169:4-172:20). Sec. 2201's 150-day deadline to sue likewise covers any project to "develop, produce, gen-
erate, store, transport, or distribute energy" (281:13-284:13).

Coal and onshore wind share one list, and the list
ranks neither. aﬂémlii_
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Where the text names a technology

Our energy memo sorted every section by whether its text names a technology or applies only to one. The
result is lopsided in count and in force, in opposite directions.

Il Helps: hard (removes a step or binds) Helps: soft (clock, rule, or report) Il Burdens
Neutral
provisions
Transmission 1 8 3
Energy storage 5 4
Natural gas pipelines 4 4
Oil and gas, onshore 3 4
Geothermal 1 3 4
Hard-rock mining 1 3 3
Offshore wind 1 3 4
Solar 1 4
Hydropower 1 4
QOil and gas, offshore 1 4
Onshore wind i 1 4
Coal nothing specific 5
Critical minerals nothing specific 1
LNG nothing specific 4
Nuclear nothing specific 4
2 0 2 4 6 8

Provisions that specifically burden (left) or help (right)

Figure 13: Clean technologies get more named sections; oil, gas, and pipelines get fewer but harder tools

The grid

Transmission gets the most. The Federal Energy Regulatory Commission (FERC) "shall" permit lines "neces-
sary in the national interest" where a state fails to act, without the old requirement of a Department of
Energy (DOE) corridor (188:10-16; 185:11-13). Every region must plan regionally and with its neighbors, with
costs following benefits (Sec. 2103). Federal rights of first refusal (ROFRs), which let incumbent utilities
claim new lines in their territory, are banned for lines selected in a regional plan (224:9-14). Grid work inside
an existing right-of-way, including adding "energy storage at or near a covered facility," becomes a statutory
categorical exclusion from NEPA and is not a Section 106 "undertaking" (201:19-203:8). FERC must "require
that public utilities use advanced transmission technologies," with a cut in allowed profit for utilities that do
not (261:11-16; 264:15-21). All of this is fuel-neutral.

Gas pipelines

Pipelines get rules that mirror the grid's. New Natural Gas Act (NGA) section 7(i) treats looping, compression,
and capacity additions inside an existing right-of-way as neither a major federal action nor a Section 106 un-
dertaking, while the Clean Water Act and Clean Air Act still apply (203:20-205:10). State water-quality certi-
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fication under Clean Water Act section 401 is limited, for interstate gas pipelines and transmission lines, to a
"direct point source discharge," with a 9-month cap (118:15-119:2). The Corps of Engineers must keep nation-
wide permits 12 (oil and gas pipelines), 57 (electric and telecommunications lines), and three others as reis-
sued in January 2026 (125:23-126:14).

Oil and gas

Two sections do the most. Sec. 2229 sits in the geothermal subtitle but mostly concerns oil and gas. Current
law gives listed drilling activities only "a rebuttable presumption” that a categorical exclusion applies (42
U.S.C. 15942(a)). The bill turns that into a flat rule.

"Action by the Secretary of the Interior in managing public land, or the Secretary of Agriculture in managing
National Forest System land, with respect to an activity described in subsection (b) shall not be considered
a major Federal action under the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.) if the ac-
tivity is conducted pursuant to the Mineral Leasing Act (30 U.S.C. 181 et seq.) or the Geothermal Steam Act
of 1970 (30 U.S.C. 1001 et seq.) for the purpose of exploration or development of oil, gas, or geothermal re-
sources." Sec. 2229, 349:6-16

A drilling permit is still required. What goes is NEPA review for the listed activities, which now include pipe-
lines in corridors approved within the last 10 years instead of 5 (350:1-9). Sec. 2211 removes the federal
permit to drill for many wells on private land in mixed-ownership units. It covers wells where the United
States owns under half the unit's oil and gas, and wells on private surface whose wellbore merely enters or
crosses federal minerals (286:15-287:12).

Geothermal and hydropower

Geothermal gets nine sections (2221 to 2229), more than any other source of power. They include annual
lease sales, permit clocks, and a 60-day decision deadline that starts only after NEPA, ESA, and historic
preservation work is done (342:3-12). Hydropower gets four sections, including a one-year license for
projects of 5 MW or less (Secs. 2231-2234).

Wind and solar

Wind and solar get less by name than their trade groups' statements suggest. Sec. 2213 gives federal land
managers 30 days to grant, deny, or defer a right-of-way for wind, solar, geothermal, or storage (300:24-
301:1). Deferring with a notice satisfies the clock, and a missed clock has no stated remedy. The same sec-
tion orders categorical exclusions for small solar arrays and meteorological towers. Offshore, Sec. 2251 soft-
ens the test for interference with other ocean uses, and Sec. 2252 orders preferred offshore cable routes.

What the bill leaves alone matters as much. A 2022 law ties wind and solar rights-of-way on federal land to
onshore oil and gas lease sales, and offshore wind leases to offshore oil and gas sales of at least 60 million
acres (43 U.S.C. 3006(b)). Sec. 2251 expressly preserves the offshore link: "Nothing in this section ... modifies
the limitations described in section 50265(b)(2) of Public Law 117-169" (364:22-25). The bill never mentions

the onshore link, so it stays too.
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Nuclear, LNG, coal, and mining

Nuclear, LNG, coal, and offshore oil and gas appear only on the Sec. 1402 list and in general rules. "Critical
minerals" never appears. Hardrock mining gets one strong provision: a claimant may locate "as many mill site
claims ... as are reasonably necessary" for an approved operation, including on land with minerals in it (307:9-
308:10).

Putting it together

Call a provision "hard" if it removes a review step or imposes a binding duty, and "soft" if it sets a clock, a
rulemaking, or a report without a remedy. By that measure, the clean side gets more sections (15 named for
wind, solar, geothermal, hydropower, and offshore energy) and the fossil side gets fewer, harder ones. Geo-
thermal is the exception on the clean side, because its tools copy the oil and gas templates.

The wind and solar side deal

Democratic support for the bill rests in part on something that is notin it. The text has no wind- or solar-spe-
cific limit on executive action beyond Title IV's general freeze. One special rule covers a project whose stop-
work order was issued within a year before enactment and "enjoined by a court," and it names no technolo-
gy (165:1-7). It tracks the December 2025 offshore wind orders, which fall outside that window if the bill is
signed after December 22, 2026.

The reported deal exists only in party and press accounts. Sens. Whitehouse and Heinrich broke off talks on
December 22, 2025, saying "The illegal attacks on fully permitted renewable energy projects must be re-
versed if there is to be any chance that permitting talks resume" [54]. In late September 2026, the adminis-
tration reportedly offered to move forward on about 30 of roughly 300 wind projects held up at the Penta-
gon [55]. On September 30, Whitehouse called the offer "a very reasonable opening proposal" but said the
return to "regular order" for wind and solar was still "unresolved" [4]. Punchbowl reported a last-minute
fight over an offshore wind provision [56].

The American Clean Power Association praised "an Administration commitment to approve wind
projects" [57], which is not in the text. The Sierra Club said the bill "cannot guarantee that more wind and
solar projects will actually get built" [62]. Until the deal is written into a manager's amendment or an execu-
tive action, wind and solar rely on Title IV's general rules, which protect a gas pipeline just as much.

Data centers: what the bill does

Where data centers appear in the text

We searched the full text. The phrase "data center" appears in only two sections: Sec. 2107, on transmission
pricing, which also adds new Federal Power Act (FPA) section 228; and Sec. 2114, which adds data-center
load to the Energy Information Administration's Form 861 survey (279:21-25).

Data centers are not on the Sec. 1402 list of 46 project types. No NEPA, Clean Water Act, ESA, or historic
preservation provision names them. Everything specific to data centers is about who pays for their power
and what data the government collects.
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Sec. 2107(a): a new FERC pricing policy

Congress declares it unjust and unreasonable to charge "computational load" less than "the embedded
costs and incremental expansion costs" of transmission (226:20-227:4). Embedded cost is a share of the
existing grid. Incremental cost is the new equipment a customer's arrival requires. Within 270 days, FERC
must revise its 1994 transmission pricing policy to require both, credit the payments to other customers to
avoid double recovery, and offer a lower price for data centers that accept interruptible, "non-firm" service
(229:14-230:14). A proposed rule and a final rule follow (231:10-17). This directive has no megawatt thresh-
old and no date limit. It also reaches a layer the states cannot. Our 50-state survey of data-center policy,
"The State of Server Country," says of state tariffs that "what they cannot do is alter the regional network-
upgrade cost allocation set through FERC-jurisdictional RTO processes" [5]. Regional transmission organi-
zations (RTOs) such as PJM and MISO allocate those shared upgrades under FERC's rules, and Sec. 2107(a)
works at that federal layer.

FPA 228: the ratepayer protection floor

Who is covered. "Covered load" is load from data centers or "high-density computing facilities" of 20 MW or
more at one site or at sites under common ownership, counted at "full buildout" for phased projects (232:3—-
13). The definition covers artificial intelligence training and inference, cloud computing, and cryptocurrency
mining (232:14-233:5). It excludes computing that is "ancillary" to a factory or other business (233:6-12).

The floor.

"No portion of the incremental cost may be allocated to, or recovered in the rates of, any customer other than
a covered load, subject to the limitations described in subsection (e)." FPA 228(b)(1), 234:23-235:2

"Incremental cost" is broad. It means the cost "that would be avoided had a specific covered load not been
served," including generation, storage, transmission, and distribution (233:18-24).

Staying power. Recovery continues even if the data center ends its contract early or stops buying power
(235:10-19). Before building anything to serve the load, the utility "shall require" the data center to post fi-
nancial assurances or contributions that cover the cost (235:20-236:6).

State tools. States get a menu for retail service to covered loads (236:7-239:5). They may:

m charge more than both embedded and incremental cost, and credit the surplus to other customers;

® run an "open season" that awards service to the data centers that return "the greatest benefit to other
ratepavers," regardless of who applied first;

B require a data center to procure or build "new generation resources sufficient to serve" its demand;
B require it to accept service that can be limited when the grid is stressed; and

B treat data centers as their own class, with terms "less favorable than" those for factories and other large
industrial users.

A State may treat covered loads as a separate class of service, and may establish rates, charges, terms,
conditions, and interconnection or service priorities for covered loads that differ from, and that are less fa-
vorable than, those applicable to other large industrial, manufacturing, or commercial loads." FPA 228(d),
238:24-239:5
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How FPA 228's cost floor works (Sec. 2107(b))

1 Who is covered

Data center or high-density
computing load of 20 MW+
at full buildout (crypto
mining included)

232:9-13; 233:3-5

2 When

Only loads that interconnect

on or after enactment

240:2-4

3 What it costs

Utility estimates incremental
cost at start-up; FERC or
the State approves

233:21-234:1

4 Who pays

The data center. No share
may go into any other

customer's rates

234:23-235:1

Loads already connected: approved arrangements "shall remain in effect" (240:5-8). States may still charge more, run open seasons,

require new generation, and treat data centers as a less-favored class (236-239).

Size thresholds: BAAJA and the competing bills

BAAJA (S. 5653), FPA 228 - 20 MW - mandatory cost floor + State tools

S. 3852 - 20 MW - off-grid or DOE certificate

H.R. 9340 _ 100 MW - States must consider a standard

S. 5199

50

150

150 MW - FERC large-load interconnection

Size threshold for a covered data-center load (MW)

Figure 14: FPA 228 makes new data-center loads of 20 MW or more pay their incremental cost, as estimated by the utility and

approved by regulators, at a lower threshold than competing bills

How the floor meets state rules

FPA 228 does not arrive on empty ground. Our survey found that by mid-June 2026, 33 states had some
protection against large-load cost shifts, mostly built from the same parts: a megawatt threshold, long con-
tracts, minimum bills, and exit fees [5]. Every state threshold the survey records is above 20 MW. They run
from 25 MW (Virginia's new rate class and AEP Ohio's data-center tariff) to 100 MW (Georgia's rule and Con-
sumers Energy's tariff in Michigan), and Alabama's 2026 law sets 150 MW for contract review. Three conse-

quences follow:

m Reach. The federal floor would cover loads between 20 MW and each state's line, which no state rule
reaches today. In our data (preliminary snapshot, research cutoff Sept. 28, 2026), among projects that are
planned or under construction (the only ones a new-loads rule can reach), moving the line from 150 MW
down to 20 MW adds 119 project groups but only about 8 gigawatts of stated capacity. Part VI, "Where the
Data Centers Are," has the state-by-state detail.

m Open seasons are untested. FPA 228 lets a state award scarce service by benefit to other ratepayers
rather than by place in line (236:23-237:13). The survey records no state that has run such an open
season. The nearest example is Texas's "Batch Zero" process for 75 MW loads, approved in June 2026,
which our survey reports but we did not check.

m Different yardsticks. State tools mostly guard against stranded cost: a data center that leaves or
shrinks still pays. FPA 228 does that too, but its core measure is the utility's incremental-cost estimate at

start-up.
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The limits on the floor

Five features shape how much the floor does.

1. The utility's estimate. Incremental cost is "based on costs estimated by the electric utility at or around
the time that the covered load becomes operational and subject to approval by the Commission or a
State, as appropriate" (233:24-234:3). Costs that show up later, or spread across the whole system, such
as higher capacity prices, may fall outside it. In retail-choice states such as Ohio, Pennsylvania, and Illi-
nois, the local wires utility owns no power plants and customers may buy power from competing suppli-
ers. Incremental cost still includes "power generation" costs "estimated by the electric utility," and the
text does not say who estimates that part there.

2. New loads only. The floor and the open-season rules apply to load that "interconnects on or after the
date of enactment," and any arrangement "approved by the Commission or by a State before the date of
enactment... shall remain in effect" (240:1-8). Every state tariff and special contract our survey records as
approved predates the bill, so those stay; matters still pending at enactment, such as Pennsylvania utili-
ties' compliance tariffs, Illinois's open investigation, and a pending Michigan case, would not be grandfa-
thered. What the text leaves unclear is a new data center that connects after enactment under a state
tariff approved before it. Subsection (f)(1) would seem to cover it, and (f)(2) would seem to preserve the
older tariff's terms. The state power to treat data centers as a less-favored class has no date limit. Neither
does the Sec. 2107(a) pricing directive.

3. A dangling cross-reference. The floor applies "subject to the limitations described in subsection (e),"
but subsection (e) contains rules of construction, not limitations (239:6-23). It may mean the jurisdiction
clause; the text does not say.

4. Jurisdiction. FPA 228 says it neither expands nor diminishes federal or state authority, and that it "recog-
nizes and confirms" state power over retail service rather than being "the source" of it (239:6-23). Sec.
2115(b) adds that nothing in the title gives FERC authority over retail sales (280:17-21). Whether a federal
floor can bind retail rates set by a state is an outstanding legal question. FPA 228 also names no enforce-
ment procedure or penalty of its own. It works through the rates that FERC and state commissions ap-
prove.

5. Texas. The new transmission permitting and planning rules exclude the Texas grid run by the Electric Re-
liability Council of Texas (ERCOT), both by area and by utility (198:17-25; 210:13-211:2). FPA 228 has no
such exclusion and binds every "electric utility." So the data-center rule has no Texas carve-out, but the
transmission rules do. Because FPA 228 does not expand FERC's jurisdiction, enforcement inside ERCOT
would fall mainly to Texas regulators (our inference).

The bill sets no rule on how data centers are powered. A state may require new generation, but the text
names no fuel and no emissions standard.

Faster power for large loads

The data-center provisions on cost sit beside provisions that speed up supply in general. Several of them
help large loads as well as generators:

m Interconnection. Within a year, FERC must start arulemaking on using "artificial intelligence, machine
learning, and automation" to speed interconnection studies (265:13-25). Grid data needed for a study
must be handed over within 15 days (268:19-23), and studies cover "generation or load" requests
(266:19-20).

m Planning. Within 18 months, each region must merge interconnection and transmission planning into one
process that plans for "future forecasted demand and forecasted generation over the next 20 years"
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(224:18-225:7).

m Behind-the-meter resources. Batteries, fuel cells, and "a generator" behind a customer's meter that
can be dispatched within 15 minutes gain access to wholesale markets (240:14-241:20; 243:13-23). The
definition is fuel-neutral and carries no emissions condition. A data center is a retail customer, so its
backup diesel or gas engines appear to qualify, though that reading is our inference and an open ques-
tion. Our survey describes Virginia's effort to keep data-center diesel engines on emergency duty
only [5]. Wholesale market access would give owners a reason to run them more. State air permits
would still apply.

m NEPA for loans. A non-federal project "for which the only Federal involvement is a loan guarantee or
loan" is no longer amajor federal action (17:1-3). Current law excludes loans only where the agency lacks
control over how the money is used (42 U.S.C. 4336e(10)(B)(iii)).

What the text does not address

We searched the joined text of all 417 pages. The bill never uses the words "emission," "greenhouse," "cli-
mate," "cumulative," "load growth," or "environmental justice." It contains no water-use or noise provision.
"Forecast" appears only in the 20-year planning rule above and in the grid-data definition. No section asks
any agency to study the environmental or community effects of new large loads or the plants that serve
them. The one data-gathering step is the Form 861 change in Sec. 2114, a utility survey that vields load by
utility, not facility-level energy or water use. Water, noise, backup generators, zoning, and local moratoria,
the issues our survey finds driving local opposition, stay with states and localities (see Part VI). Under cur-
rent law, NEPA reaches a data center only when it needs a federal decision, and the bill does not change
that.

Competing approaches to the same problem

BAAJA arrived the same day the Senate rejected a weaker version of the idea.

BILL HOW IT WORKS THRESHOLD STATUS

BAAJA Sec. 2107 / FERC pricing policy, plus a federal cost floor and 20 MW Introduced Sept. 30,2026

FPA 228 state tools

H.R. 9340, Ratepayer States must consider a full-incremental-cost 100 MW Passed House 417-3 on Sept. 16;

Protection Act standard under the Public Utility Regulatory Senate cloture failed 57-43 on Sept.
Policies Act (PURPA) 30 [12,59]

S. 5199, GRID Savings New FERC large-load interconnection rule with 150 MW In committee since July 30 [60]

Act (Heinrich) direct cost assignment

S. 3852, GRID Act Data centers run off the grid or hold a DOE 20 MW In committee since Feb. 11 [61]

(Hawley, Blumenthal) certificate

Four Democrats voted for cloture on H.R. 9340 [12]. BAAJA's floor is mandatory where H.R. 9340 is volun-
tary. Sen. Heinrich wrote S. 5199 and is a BAAJA sponsor.
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How the bill meets FERC's own work

FERC is already working on large loads. DOE asked it in October 2025 to write interconnection rules for
loads "greater than 20 megawatts" [8]. In December 2025, FERC told PJM, the mid-Atlantic grid operator, to
offer firm and non-firm service to data centers co-located with power plants [9]. On June 18, 2026, it ordered
all six regional grid operators outside Texas to justify their large-load tariffs [10]. Sec. 2107's directive, em-
bedded plus incremental cost with a non-firm discount, is more specific than those orders as law firms sum-
marize them. We did not retrieve the orders themselves.

Ratepayers beyond data centers

The bill shields ratepayers in two places: the data-center floor, and the rule that customers getting "no ben-
efit, or benefits that are trivial," from a FERC backstop line "shall not be involuntarily allocated" its costs
(194:9-15). It also creates costs that can reach ratepayers or taxpayers. Utilities may recover their "payments
to jurisdictions impacted by" new lines (198:9-12), advanced transmission technology costs are presumed
prudent (Sec. 2109), and Title |V awards to permit holders come from the Treasury's Judgment Fund, with
nothing making the losing agency repay it (165:18—-24; 181:1-7).

Who is talking

Most stakeholders leave the transmission title and the data-center rule alone; those provisions hold the
coalition together. Supporters range from the American Clean Power Association [57] to the Niskanen
Center, which calls the transmission policy "the most consequential" in two decades [58]. Searchlight pre-
dicts "billions of dollars a year in ratepayer savings" (a claim) [17]. Food & Water Watch calls the bill "a power
grab by Big Tech and the fossil fuel industry to fast-track Al data centers" (a claim) [18]. American Electric
Power, the one utility we found commenting, supports the bill without addressing the end of incumbents'
right of first refusal [63]. Punchbowl expects utilities to push back on FERC siting power and on the manda-
tory data-center cost language [3].

MISSING VOICES

We found no BAAJA-specific statement from state utility regulators or their national association, from con-
sumer advocates, from the investor-owned, cooperative, or public power trade groups, or from data-center
operators and their trade association. This is a snapshot of the first two days after release.

Outstanding legal questions

1. Can FPA 228's floor bind state retail rates, given its own rules of construction and Sec. 2115(b)? Who en-
forces it inside ERCOT?

2. Does the Sec. 2107(a) pricing directive, which has no date limit, reach data centers already connected?
Does FPA 228 apply to a new load served under a state tariff approved before enactment? In retail-
choice states, who estimates the generation part of incremental cost?
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3. What does "subject to the limitations described in subsection (e)" mean when subsection (e) states no
limitations?

4. Does 43 U.S.C. 3006(b)(1) still hold up wind and solar rights-of-way on federal land, and what happens
when a Sec. 2213 clock runs out?

5. Can adata center's backup diesel or gas engines qualify as behind-the-meter "generator" resources
under Sec. 2108?

WHAT THIS MEANS FOR DATA CENTERS

The record is mixed. The bill does not fast-track data centers themselves: no permitting provision names
them, and their federal reviews change only through rules that apply to every project. It does speed up
what powers them, and it requires no analysis of the emissions, water use, or community effects of new
large loads; its behind-the-meter rule may even reward running backup engines (our inference). Against
that, FPA 228 is a real constraint, set at 20 MW, below every state threshold our survey found, and Sec.
2107(a) reaches regional transmission costs that state tariffs cannot. lts reach still depends on utility esti-
mates that regulators approve, it leaves every existing state deal in place, its open-season tool is untested,
and its hold on retail rates is an open question.
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Where the Data Centers Are

1,038 project groups, 1,011 accepted local moratorium records, and
the state rules the bill Iands on (preliminary snapshot, Sept. 28,
2026).
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Where the Data Centers Are

Our data-center registry (preliminary snapshot, research cutoff Sept. 28, 2026) lists 1,038 project groups
stating about 360 gigawatts (GW). About 85 percent of that is planned or under construction, which is the
capacity new Federal Power Act (FPA) section 228 can reach, since its cost rule covers only load that con-
nects after enactment. Its 20-megawatt (MW) floor reaches far more projects than the 100 and 150 MW
floors in rival bills, but little extra capacity. PJM, MISO, and ERCOT (Texas) each get a different mix of the
bill's tools. It lands on large-load protections that our paper counts in 33 states (approved, required by
statute, filed by a utility, or pending); every state threshold the paper records is above 20 MW, and ap-
proved arrangements are grandfathered. It leaves alone the local fight: 1,011 accepted moratorium records,
mostly from 2026, led by Michigan with 138. Of 13 community and environmental issues our 50-state
survey documents, the bill addresses one directly.

Two sources, and how far to trust them

This part draws on two of our own sources, so the caveats come first.

The first is our data-center registry, a private dataset of projects, local moratorium records, and other state
and local policy records. It is a candidate release that has not had independent review. We publish only
totals, never project, company, or local-government names, and every number from it is labeled
preliminary snapshot, research cutoff Sept. 28, 2026. Our counts match the dataset's own descriptive-
count table on all 99 checks we ran.

The second is our working paper, Data Center Policy Across the 50 States: A Survey of Incentives, Land Use,
and Energy Regulation (working title "The State of Server Country"; Jillian Bommarito and Michael J. Bom-
marito II, ALEA Institute working paper, 2026) [5]. Its data run through July 17, 2026, ten weeks before
BAAJA was introduced, so it never discusses the bill. Most of its facts are secondary. We re-checked five of
its sources against the originals [64,65,35,40,36] and cite those directly. Everything else from the paper is
labeled as the paper's finding.

1. The buildout

The registry groups records that describe the same campus into one "project group." By status, the 1,038
groups break down like this (preliminary snapshot, research cutoff Sept. 28, 2026):

STATUS PROJECT GROUPS STATED GW (GROUPS THAT STATE A CAPACITY)
Planned (including 11 "announced") 414

Under construction 195

Planned or under construction, together 609 304.8

Operational 268 15.2

Expansion of an existing site 63 16.5

Canceled 96 20.0
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STATUS PROJECT GROUPS STATED GW (GROUPS THAT STATE A CAPACITY)

On hold 2 30

Total 1,038 359.6

Preliminary snapshot, research cutoff Sept. 28, 2026. 852 of 1,038 groups state a power capacity; 186 do
not, 114 of them in the pipeline.

85%

Share of stated data-center capacity in projects that are planned or under construction (304.8 of 359.6
GW:; preliminary snapshot, research cutoff Sept. 28, 2026).

The capacity is lopsided. The 115 groups that each state 1 GW or more account for about 225 GW, or 62 per-
cent of the total. In the pipeline, 100 such groups account for 203 GW, two-thirds of the pipeline's stated ca-
pacity. At the other end, 191 groups state less than 20 MW and add up to barely 1 GW (all figures preliminary
snapshot, research cutoff Sept. 28, 2026).

Why stated GW is not expected demand

The 360 GW figure is a sum of claims, not a forecast. Read it as a measure of ambition, for five reasons.

m Itis the size a campus says it could reach. Developers announce full build-out, often in phases over a
decade that may never all get built.

® The basis varies. Some figures describe a whole campus, some a single phase, and some the comput-
ing load rather than grid power. The dataset's own guide declines to publish total megawatts for this
reason; we use the sums only to compare thresholds and regions.

m "Planned" includes speculation. Of the 609 pipeline groups, 420 were announced in 2025 or 2026. De-
velopers often shop one project to several sites, and only some get built.

m Projects fall away. The registry already holds 96 canceled groups that stated 20 GW (preliminary snap-
shot, research cutoff Sept. 28, 2026).

m Itis not metered load. Nothing here is measured at the meter or tied to a signed interconnection agree-
ment.

Grid operators see the same inflation in their queues. The paper reports that large-load requests in Texas
reached about 410 GW by late March 2026, 87 percent of them from data centers, and its structured data give
more than 438 GW, nearly 89 percent data centers, as of June 18, 2026 [5]. Both are the paper's findings, not
checked by us. A request is a place in line, not a power plant. None of this makes the pipeline irrelevant. It
shows where developers are trying to build and at what scale, which is what the bill's thresholds and region-
al rules are drawn against.

2. Who the FPA 228 floor reaches

New FPA 228, added by Sec. 2107, is the bill's data-center cost rule. Part V explains how it works. Here is the
definition that decides who is in.
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Most stated data-center capacity has not yet plugged
in.

"The term 'covered load’ means electric load that— (A) is attributable to 1 or more data centers or high-densi-
ty computing facilities located at a single site, or at multiple sites under common ownership or control; and
(B) equals or exceeds 20 megawatts or, in the case of data centers or high-density computing facilities de-
veloped in phases, is reasonably expected to equal or exceed 20 megawatts at full buildout.”" FPA 228(a)(2),
Sec. 2107, 232:3-13

Two competing bills set the line higher: H.R. 9340 at 100 MW and S. 5199 at 150 MW. The registry lets us
compare all three.

PIPELINE GROUPS AT OR ABOVE

(OF 495 THAT STATE A PIPELINE GW AT OPERATIONAL GROUPS AT OPERATIONAL GW AT
FLOOR CAPACITY) OR ABOVE OR ABOVE (OF 238) OR ABOVE
20 MW 447 (90%) 3044 12 14.5
(BAAJA, FPA
228)
100 MW (HRR. 364 (74%) 299.9 42 1.0
9340)
150 MW (S. 328 (66%) 2959 29 9.6
5199)

Preliminary snapshot, research cutoff Sept. 28, 2026. "Pipeline" means planned or under construction (609
groups, 114 of which state no capacity).
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Planned or under construction (609 groups; 495 state a capacity)

20 MW: BAAJA (FPA 228) 447 of 495 - 304 GW

150 MW: S. 5199 328 of 495 - 296 GW

Operational (268 groups; 238 state a capacity)

20 mw: BaaJa (Fra 22) |G 12 of 238 - 14 GW

100 mw: HR. 9340 [ 42.0f 238 - 11GW
150 Mw: 5. 5199 [ 290f 238 - 10 GW
0 100 200 300 400 500

Project groups at or above each size floor (pale bar = all groups that state a capacity)

Preliminary snapshot, research cutoff Sept. 28, 2026.
GW = sum of stated capacity claims, often whole-campus build-outs; not expected demand.

Figure 15: A 20 MW floor reaches 447 of 495 planned or under-construction project groups that state a capacity, against 328 at
150 MW, but adds only about 8 GW: the choice of floor changes how many projects are covered, not how much capacity
(preliminary snapshot, research cutoff Sept. 28, 2026)

Moving the floor from 150 MW down to 20 MW adds 119 mid-sized pipeline groups but only about 8 GW,
under 3 percent of stated pipeline capacity (preliminary snapshot, research cutoff Sept. 28, 2026). The giant
campuses clear any of the three lines. What the low floor buys is coverage of many more projects, utilities,
and communities, not much more capacity.

The registry probably undercounts coverage. Sites under "common ownership or control" are added togeth-
er, so two 15 MW buildings owned by one company count as 30 MW, and the registry cannot test ownership.
Some of the 48 pipeline groups below 20 MW may be covered too.

Why "new loads only" matters

The floor does not reach everyone over 20 MW. It reaches load that connects after the bill becomes law.

(1) PROSPECTIVE APPLICATION.—Subsections (b) and (c) apply to a covered load that interconnects on or
after the date of enactment of this section. (2) EXISTING ARRANGEMENTS.—An arrangement to serve a
covered load that was approved by the Commission or by a State before the date of enactment of this sec-
tion shall remain in effect.” FPA 228(f), Sec. 2107, 240:1-8

Subsection (b) is the no-subsidy floor; (c) is the menu of state tools, such as open seasons. The state power
in (d) to treat data centers as a less-favored rate class is not limited to new loads (CORRECTIONS F21).

Because about 85 percent of stated capacity is planned or under construction, most of the capacity at stake
has not yet connected, and the floor can reach it if it connects after enactment. Operational sites, 268 groups
stating about 15 GW, sit mostly outside (preliminary snapshot, research cutoff Sept. 28, 2026). So "new
loads only" is a small exemption measured by future capacity, but a large one measured by today's bills, be-
cause operational sites are the ones already drawing power.
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Two caveats keep that from being a clean "the floor covers almost everything." First, "under construction"
projects may connect before a bill passes. The 195 groups under construction state about 110 GW, and an
enactment date that slips into 2027 or later lets more of them in under the old rules. Second, the text does
not say how it treats the 63 expansion groups, which state 16.5 GW (preliminary snapshot, research cutoff
Sept. 28, 2026). Whether the added load at an existing site "interconnects on or after" enactment is an out-
standing legal question.

3. Where, by grid region

We placed each located project group in a regional grid operator's territory using public federal boundary
maps [66]. A regional transmission organization (RTO) or independent system operator (ISO) runs the high-
voltage grid and wholesale markets across several states. Areas outside an RTO are run by individual utili-
ties.

PROJECT STATED GW, ALL STATED GW, PLANNED OR UNDER SHARE OF
REGION GROUPS STATUSES CONSTRUCTION PIPELINE GW
PJM (Mid-Atlantic, Ohio 247 974 873 29%
Valley, Chicago area)
MISO (Midwest, down to 172 52.6 405 13%
Louisiana)
ERCOT (most of Texas) 58 349 327 1%
SPP (Plains) 64 275 237 8%
Non-RTO West 177 73.0 59.8 20%
Non-RTO Southeast and 165 46.6 378 12%
other
CAISO, NYISO, ISO-NE 114 9.2 6.4 2%
Alaska and Hawaii 14 11 11 <1%
Location unknown 27 172 15.5 5%

Preliminary snapshot, research cutoff Sept. 28, 2026. Shares are of 304.8 GW of stated pipeline capacity. 261
groups have a street-address point; most others are placed at a town or county center.
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Planned or under construction (pipeline) M ERCOT pipeline M Operational (thin bar)

PIM 87 GW 154 29%

No RTO: West 60 GW 92 20%

MISO £ 40 GW 108 13%

No RTO: Southeast, other 38 GW 96 12%
ercor NN 33 6w 47 1%

SPP 24 GW \ 41 8%

Outside FPA 216 and 225;
inside FPA 228 (no ERCOT exception)

NYiso F 4 GW 14 1%
ISO-NE [ 2GW 15 1%
Alaska and Hawaii I 1GW 9 <1%
CAISO I 16W 13 <1%
Location unknown | 16 GW 20 5%

0] 20 40 60 80 100
Stated GW

Preliminary snapshot, research cutoff Sept. 28, 2026.
GW = sum of stated capacity claims, often whole-campus build-outs; not expected demand. Percentages of 305 GW pipeline incl. unlocated.

Figure 16: PJM and MISO hold about 42 percent of stated pipeline capacity; ERCOT holds about 11 percent, and that capacity
sits outside the bill's new federal transmission permitting and planning rules but inside the data-center cost rule (preliminary
snapshot, research cutoff Sept. 28, 2026)

PRELIMINARY SNAPSHOT

Research cutoff Sept. 28, 2026
Circles: totals for ~175 km hexagonal cells
with 3+ project groups. 118 groups in

cells with fewer than 3 are not drawn.
Stated GW are capacity claims, often
whole-campus build-outs, not expected
demand.

r
LEGEND

Cell mostly planned or building

I Cell mixed

Cell mostly operational

County with accepted moratorium
i1 RTO/ISO boundary

] ERCOT boundary
L
-

STATED GW, CELL TOTAL

1GW  5GW  15GW
(-

r's private data-center datas date release) - HIFLD rec ) - GER/Lin counties - Natural Earth

Figure 17: Data-center projects sized by stated capacity, and counties with accepted local moratorium records, over regional grid
boundaries; moratoria cluster in MISO, PJM, and the Southeast (preliminary snapshot, research cutoff Sept. 28, 2026)
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The bill has five tools that matter here: the FERC transmission permitting backstop (FPA 216, Sec. 2101), re-
gional planning (FPA 225, Sec. 2103, alongside the 20-year consolidated plan in FPA 318, Sec. 2106), FERC
transmission pricing for computing load (Sec. 2107(a)), the FPA 228 cost floor, and wholesale market access
for generators and batteries behind a customer's meter (FPA 229, Sec. 2108). They land differently in each
region.

PIM

PJM holds the largest stated pipeline, about 87 GW across 154 groups (preliminary snapshot, research cutoff
Sept. 28, 2026). All five tools apply. FERC's siting backstop kicks in when a state takes more than a year
(188:24-189:5). Interconnection and regional planning are merged into one process with a 20-year horizon
under new FPA 318 (224:18-225:7). FERC must reprice transmission so computing load pays embedded and
incremental cost (229:14-230:14), which reaches the layer the paper says state tariffs cannot touch: "what
they cannot do is alter the regional network-upgrade cost allocation set through FERC-jurisdictional RTO
processes" [5]. FPA 228 applies, and so does market access for behind-the-meter generators, because
PJM is a FERC-approved RTO (243:13-23).

PJM's distinctive problem is retail choice. In much of PJM, the local wires utility does not build or own
power plants. FPA 228 defines incremental cost to include generation and leaves the estimate to "the elec-
tric utility" (233:18-234:3). The text does not say who estimates the generation part where the utility owns
no generation. Nor does it say whether higher capacity-market prices, which every customer pays, count as
an incremental cost. Both are outstanding questions.

MISO

MISO holds about 40 GW of stated pipeline across 108 groups (preliminary snapshot, research cutoff Sept.
28, 2026). The same tools apply. MISO's states keep their role in deciding how regional lines are paid for
through a safe harbor that treats compliance with FERC's existing planning orders, including Order 1920, as
compliance with the new rule (217:1-7; Part IIl). Most MISO states regulate utilities that own their generation,
so FPA 228's "utility estimates the cost" model fits better there than in retail-choice PJM (our reading). MISO
also holds the most moratorium records of any region, 289 of 1,011 (preliminary snapshot, research cutoff
Sept. 28, 2026).

ERCOT

ERCOT holds only 58 groups, 6 percent of the total, but about 33 GW of stated pipeline, 11 percent, because
its projects are large (preliminary snapshot, research cutoff Sept. 28, 2026). This is where the bill's two
halves come apart.

B Permitting and planning: out. The new FPA 216 "shall not apply within the area" of ERCOT and excludes
ERCOT utilities (198:17-199:3), and FPA 225 does the same (210:13-211:5). The old 216 already excluded
the ERCOT area; what is new is the explicit exclusion of ERCOT utilities and of public power that does not
optin (CORRECTIONS M®6).

® The cost floor: in, on paper. FPA 228 has no ERCOT exclusion and binds every "electric utility." Because
it also says it does not expand FERC's jurisdiction (239:7-12), enforcement inside ERCOT would fall mainly
to Texas regulators (Inference; CORRECTIONS M®6).

m FERC pricing and market access: probably out. Sec. 2107(a) works through FERC-filed transmission

rates, which ERCOT utilities do not file. FPA 229 market access runs to a "Transmission Organization," and
ERCQOT is not one approved by FERC. Both points are our inference.
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Texas already has its own large-load law. Senate Bill 6 (2025) sets a 75 MW default threshold, requires large
loads to disclose backup generation, and lets ERCOT direct them to run that backup or curtail in an emer-
gency [40]. FPA 228's 20 MW line sits well below that, with no federal enforcer. Local moratoria are rare
there: 9 of 1,011 accepted records fall inside ERCOT (preliminary snapshot, research cutoff Sept. 28, 2026).
The paper notes that Texas counties lack general zoning power [5], which leaves them few tools for a mora-
torium (our reading).

Everywhere else

Areas outside any RTO hold nearly a third of stated pipeline capacity: about 60 GW in the West and 38 GW in
the Southeast, which also holds 250 accepted moratorium records (preliminary snapshot, research cutoff
Sept. 28, 2026). There, FPA 228 and the FERC backstop apply, planning runs through existing non-RTO plan-
ning regions, and FPA 229 market access has no RTO market to work in.

4. The state rules the bill lands on

FPA 228 does not arrive on empty ground. The paper found that by mid-June 2026, 33 states had some
large-load protection, approved, required by statute, filed by a utility, or formally pending [5]. Most use the
same three parts: a megawatt threshold, long contracts, and minimum bills that keep a data center paying
even if it uses less power or leaves. The paper cannot say whether that reflects states converging on agood
idea or copying each other [5]. Our registry points the same way: it holds 84 accepted state and local
records on utility rates, tariffs, or load terms (preliminary snapshot, research cutoff Sept. 28, 2026).

Every threshold the paper records is above 20 MW. FPA 228 therefore reaches a band of mid-sized loads
that no state rule reaches today, from 20 MW up to each state's line (our reading).

STATUS
BEFORE
STATE THRESHOLD WHAT IT DOES BAAJA HOW FPA 228 LANDS SOURCE
Georgia 100 MW New customers over 100 MW pay PSC rule, Federal floor adds the Georgia
upstream generation, transmission, Jan. 2025 20-100 MW band; rule PSC [64]
and distribution costs as built; predates enactment
contracts up to 15 years; minimum
bills; all contracts filed with the PSC
Virginia 25 MW New GS-5 rate class; minimum bills of SCC order, Adds 20-25 MW, GS-5 Virginia
85% of contracted wires demand and  Nov. 2025 predates enactment; SCC [65]
60% of generation demand; effective FPA 228(d) confirms a
2027 separate class
Michigan 100 MW; one Large-load tariff (paper's finding) and MPSC See Michigan below MPSC [35];
1,383 MW special contracts for one campus (19 orders, Nov. paper [5]
contract years, 80% minimum bill) and Dec.
2025
Ohio 25 MW Data-center tariff: 85% minimum bill, PUCO order, Adds 20-25 MW; tariff = Paper [5]
12 years, exit fees; on appeal 2025 predates enactment
Indiana 70 MW Utility settlement: 80% minimum bill, IURC order, Adds 20-70 MW Paper [5]
12 years, exit fees Feb. 2025
Texas 75 MW Curtailment, backup-generation Statute (SB Adds 20-75 MW; no Texas SB
disclosure, study fees 6, 2025) federal enforcer in 6 [40]

ERCOT
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STATUS
BEFORE
STATE THRESHOLD WHAT IT DOES BAAJA HOW FPA 228 LANDS SOURCE

Pennsylvania 50 MW (100 Model large-load tariff for utilities to PUC order, Utility tariffs filed after Paper [5]

MW aggregate) adopt May 2026 enactment would not be
grandfathered
Florida 50 MW Large-load statute Statute, Adds 20-50 MW Paper [5]
2026
Maryland 25 MW Large-load registry Statute, Adds 20-25 MW Paper [5]
2026
Alabama 150 MW Commission review of large-load Statute, Adds 20-150 MW Paper [5]
contracts 2026
Illinois 50 MW Commission investigation of large- Pending at  Federal floor arrives Paper [5]
(proposed) load protections paper cutoff before a state one
Arizona No threshold Public-power utilities may require Statute, FPA 228 binds public Paper [5]
set minimum bills, collateral, and 2026 power too (our reading)

customer-funded infrastructure

BAAJAFPA 20 MW No incremental cost shifted to New 232:3-13;
228 other customers; financial 234:23-
assurance before any build-out 236:6

State facts are as of the paper's July 17, 2026 cutoff. "Paper" means the paper's finding, not checked by us.
The Virginia release confirms the threshold, the 85/60 split, and the 2027 start, but not the 14-year term the
paper reports.

What is grandfathered

FPA 228(f)(2) says an "arrangement to serve a covered load" approved by FERC or a state before enactment
"shall remain in effect" (240:5-8). Almost every row in the table was approved before BAAJA was intro-
duced. For those arrangements, the federal floor does not displace their terms; whether it also applies to
loads that connect later under them is the first question below. Georgia's rule, Virginia's GS-5 class, Michi-
gan's special contracts, and the Ohio and Indiana tariffs keep working on their own terms. Several of them
spell out terms the federal floor does not, such as minimum bills over contracts of a decade or more.

The grandfather clause raises three questions the text does not answer.

1. New loads under old tariffs. Suppose a60 MW data center connects in 2028 under a tariff approved in
2025. Subsection (f)(1) applies the floor to load that "interconnects on or after" enactment; (f)(2) says the
old arrangement "shall remain in effect." Perhaps both apply, with the floor on top of the tariff, but the
text does not say which controls where they conflict. With most of the pipeline still to connect, this is the
outstanding legal question that matters most.

2. What counts as an "arrangement." A specific contract approved by a commission is plainly an arrange-
ment. A tariff probably is. A statute such as Texas SB 6, or ageneral rule like Georgia's, is less clearly an
"arrangement to serve acovered load" that was "approved by ... a State."

3. Pending cases. Anything approved after enactment is not grandfathered. That includes Pennsylvania
utilities' compliance tariffs, Illinois's open investigation, and Michigan's pending case discussed below.
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Different yardsticks

State tools mostly guard against stranded cost: if the data center leaves or shrinks, it still pays. FPA 228
does that too (235:10-236:6), but its core measure is incremental cost estimated by the utility near start-up,
subject to regulators' approval (233:24-234:3; CORRECTIONS F21). The paper treats ratepayer harm partly as
a market-wide price effect, citing 2025 retail rate increases of 18.9 percent in Pennsylvania and 26.3 percent
in the District of Columbia [5]. One utility's start-up estimate is unlikely to capture effects like those (our
reading).

5. Local fights the bill doesn't touch

The bill's data-center text is about who pays for power. The fights in our registry are about where data cen-
ters go.

The registry holds 2,254 moratorium decision records. Of these, 1,011 are "accepted," meaning the evidence
supports the specific fact recorded, such as that a local body adopted a pause; 817 were rejected and 426
are unresolved. The accepted records cover 903 local governments in 45 states. "Accepted" does not mean
amoratorium is in force today or applies to any project. Of the 1,011, 933 record an adoption-type action (620
from official records, 313 from news reports only), and only 111 have an accepted start and end date (prelimi-
nary snapshot, research cutoff Sept. 28, 2026).

The timing is sharp. Dating each record by its adoption, or by its first recorded action:

PERIOD ACCEPTED RECORDS
Any single quarter before Oct. 2025 10 or fewer

Oct—Dec. 2025 31

Jan.-Mar. 2026 122

Apr—Jun. 2026 265

Jul.—Sept. 28, 2026 (partial) 231

Undated or year only 313

Preliminary snapshot, research cutoff Sept. 28, 2026. Denominator: 1,011 accepted records.

So 618 of the 1,011 records, and 618 of the 698 that carry a date, fall in 2026. County governments account for
389 records, cities for 310, and townships for 168. The leading states are Michigan (138), Ohio (127), Georgia
(90), North Carolina (60), and lowa (50) (preliminary snapshot, research cutoff Sept. 28, 2026).

The paper, with an earlier cutoff and narrower collection, counted 208 local moratorium actions in 34
states [5]. The direction is the same.

Co-location, not causation

How often does a planned data center sit near a moratorium? Of the 581 planned or under-construction
groups whose county we know, 223 (38 percent) are in a county with at least one accepted moratorium
record. Those 223 groups state about 85 GW. Only 121 groups of any status (12 percent) are in a county
whose own county government adopted one (preliminary snapshot, research cutoff Sept. 28, 2026).
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SHARING A COUNTY IS NOT BEING BLOCKED

A township's moratorium does not reach a site in the next township, and a pause adopted after a project
was approved may not reach it at all. The registry supports legal applicability, meaning a moratorium that
actually covers a given project, for only five moratorium-project pairs. The 38 percent figure measures how
often projects and local pushback sit in the same county. It does not measure how many projects a morato-
rium stopped.

Beyond moratoria, the registry's 686 accepted state and local policy records skew the same way: tax and in-
centive terms appear in 228, land use and siting in 145, utility rates in 84, and water and environment in 74
(preliminary snapshot, research cutoff Sept. 28, 2026; records can fall in several groups).

What the bill does and does not do here

The bill leaves data-center siting with local governments. "Zoning" and "moratorium" never appear in its text,
and "land use" appears once, about federal land plans (302:22). The paper's map of local control survives
intact: discretionary local review dominates, and West Virginia goes furthest, preempting all county and mu-
nicipal regulation of state-certified data centers of 90 MW or more [5]. BAAJA neither adds a preemption nor
restores local authority.

What the bill does change is the supply side. Its only local-siting override is for transmission: a state that
takes more than a year to act on a line opens the door to FERC (188:24-189:5). It also speeds pipelines and
interconnection studies. The paper's central finding is that energy access is "the gatekeeping constraint" for
hyperscale siting, with tax incentives as a tiebreaker, though it labels that a cross-state pattern, not a proven
cause [5]. If it holds, the bill's supply sections will shape where data centers go more than the two sections
that name them. The town hall decides whether a campus can build on a given field. The bill helps decide
whether power can reach it.

6. Michigan up close

Michigan shows the whole pattern in one state: a modest pipeline, the country's most active local push-
back, and state utility rules approved before the bill.

The registry lists 31 Michigan project groups. Fifteen are planned or under construction, 5 are operational, 3
are expansions, 1is on hold, and 7 have been canceled, an unusually high canceled share. Twenty-three
state a capacity, together 7.9 GW. The 15 pipeline groups state 2.8 GW, though 7 of them state no capacity.
Twenty-seven groups are in MISO and 4 in PJM's slice of southwest Michigan. They sit in 15 counties (all fig-
ures preliminary snapshot, research cutoff Sept. 28, 2026).
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Accepted local moratorium records in Michigan, by quarter of adoption or first action (n = 138)

44
40 37
19
20
6
1 0
2025Q2 2025Q3 2025 Q4 2026 Q1 2026 Q2 2026 Q3 Undated or
(to Sept. 28) year only
Michigan data-center project groups, by announcement year (n = 31)
= 14 By status
Planned 14
10 9 Under construction 1
5 Operational 5
o 3 . Expansion 3
0 0
0 - ; ; : ' ‘ On hold 1
2021 2022 2023 2024 2025 2026 Canceled 7

or earlier

Preliminary snapshot, research cutoff Sept. 28, 2026.
A record is accepted evidence of an action, not proof a moratorium is in force.

Figure 18: Michigan has more accepted local moratorium records than any other state, 138, mostly township actions and mostly
dated to 2026; every Michigan county with a project group also has an accepted record (preliminary snapshot, research cutoff
Sept. 28, 2026)

Michigan leads the country with 138 accepted moratorium records, 13.6 percent of the national total, from
120 local governments: 101 township actions, 31 city actions, and only 2 county actions, because Michigan
townships do much of their own zoning. Dated records cluster in 2026: 44 in the first quarter, 31 in the
second, and 19 in the partial third, with 37 undated. Accepted records reach 38 counties, and every one of
the 15 counties with a project group also has at least one (preliminary snapshot, research cutoff Sept. 28,
2026). As above, that is co-location, not proof that any moratorium covers any project.

The state rules already in place

Michigan's 2024 data-center tax exemption is conditioned on, among other things, municipal water, a 90
percent clean-energy standard, and a bar on rates that make residential customers subsidize the facility [36].
That last condition and FPA 228's floor point the same way.

On rates, the Michigan Public Service Commission (MPSC) has two approvals that predate the bill:

m A large-load tariff at 100 MW for one major utility, with 80 percent minimum bills and 15-year terms,
approved in November 2025 (Case U-21859; paper's finding) [5].

m Special contracts for a single 1,383 MW campus, approved Dec. 18, 2025: a 19-year term, 80 percent
minimum billing, a termination payment, and the utility, not its other customers, responsible for costs it
cannot recover from the data center (Case U-21990) [35].
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Both were approved by "a State before the date of enactment," so both "shall remain in effect" (240:5-8).
FPA 228 would add nothing to the 1,383 MW contracts. For the tariff, the floor would add coverage for loads
from 20 to 100 MW, which the tariff does not reach (our reading). A third case, which would set protections
above 100 MW at a site, was pending at the paper's cutoff (Case U-22061) [5]. If the MPSC decides it after
enactment, it is not grandfathered and must meet the federal floor. And any data center that connects after
enactment under the November 2025 tariff raises the (f)(1)-versus-(f)(2) question above.

On transmission, Michigan's one-year deadline for the MPSC to decide a major line matches the bill's new
trigger for the FERC backstop (Part II1). But the bill touches none of the 138 local actions, nor Michigan's
water-withdrawal law or tax-incentive conditions. Michigan's siting fight is happening in township halls, and
those are outside the bill.

7. What the bill is silent on

The paper documents 13 environmental and community issues that drive data-center policy and opposition.
We checked each against the bill's full text, joined across line breaks, with a case-insensitive search.

SEARCH TERMS WITH ZERO HITS

ISSUE IN THE BILL BILL ADDRESSES IT?

Water use (quantity) water use, consumptive, No. Water changes concern quality under Clean Water Act
groundwater, aquifer, drought section 401

Noise noise, decibel No

Diesel backup and air diesel, backup, air quality, emission  No. "Clean Air Act" appears once, in a savings clause

permits (205:7)

Environmental justice environmental justice, low-income, No

disproportionate

Cost of state tax incentives tax exemption, sales tax, property No
tax, abatement

Interstate incentive (same) Partly, indirectly: a uniform cost floor removes one lever
competition (our reading)
Community benefits community benefit Partly, for transmission only: utilities may recover

payments to host jurisdictions (198:9-12)

Local control and moratoria zoning, moratorium No for data centers. For transmission, the FERC backstop
runs the other way

Climate and emissions of greenhouse, climate, emission, No. States may require new generation, but no fuel or
new generation cumulative emission standard is named (237:14-18)
Transparency and NDAs nondisclosure No. Sec. 2114 adds data-center load to a federal utility

survey (279:21-25)

Ratepayer cost-shifting — Yes, for the direct incremental cost of new loads (234:23-
235:2)

Construction labor standards prevailing wage, Davis-Bacon No

Farmland and property farmland, property value No

values
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The bill addresses one of the 13 issues directly, touches two partly, and is silent on ten. One contrast stands
out: FPA 228 forbids other ratepayers from subsidizing a data center's added grid cost, while the paper doc-
uments states subsidizing the same electricity through sales-tax exemptions [5].

Silence is not necessarily a defect. Tax, zoning, and noise have always been state and local law. But areader
who hears that the bill makes "data centers pay their own way" should know that it covers the electric bill,
not the neighbors' other complaints.

One section may push the other way: Sec. 2108

Sec. 2108 opens wholesale markets to "qualifying behind-the-meter distributed energy system" facilities.
These include "an energy storage system ..., a fuel cell system, a generator, or other resource" at aretail cus-
tomer's site that can come online within 15 minutes, at 5 kilowatts or more (240:14-241:8). Aggregations of
100 kilowatts or more get market access in RTO markets 18 months after enactment (242:1-8; 243:13-23).
The definition names no fuel and sets no emissions condition.

A data center is aretail customer, and its backup engines are dispatchable generators behind its meter, so on
the text they appear to qualify (Inference). The paper reports about 9,000 data-center generators in Virginia,
most on an older emissions standard, kept below major-source air thresholds by being limited to emergen-
cy use [5]. The bill does not override those state air permits, so there is no legal conflict. But it creates a
market reason to run backup engines more often, against the emergency-only model states rely on.
Whether RTOs would admit such engines, and how they would square dispatch with permit hour limits, are
outstanding questions.

WHAT THIS MEANS FOR DATA CENTERS

Mixed, leaning against the simplest "giveaway" reading on cost and toward the concern on siting.
The 20 MW floor is the broadest of the three proposals in Congress, and because about 85 percent of
stated capacity has not yet connected, "new loads only" leaves most of the capacity at stake inside the
rule (preliminary snapshot, research cutoff Sept. 28, 2026). That cuts against the claim that the cost rule
was drawn to exempt data centers. Cutting the other way, the bill leaves untouched the local land-use
fight shown by 1,011 accepted moratorium records, while its transmission, planning, and pipeline sections
speed the power supply most where the pipeline is: PJM and MISO hold about 128 GW of it. In ERCOT,
about 33 GW of stated pipeline gets the cost rule on paper with no federal enforcer, and little of the federal
transmission help: the FERC backstop and regional planning stop at the ERCOT line, though the existing-
right-of-way grid work in FPA 216A and the narrower Section 401 review for bulk-power lines likely still
reach it (our reading). The pre-enactment state tariffs survive, the (f)(1)-versus-(f)(2) question is open, and
Sec. 2108 may reward running backup generators, so how much the floor changes in practice depends on
regulators and courts, not on the text alone.
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Where It Came From and
Who's Talking

A quarter of the bill is borrowed text. The reactions split three
ways.



Where It Came From and Who's Talking

About 28 percent of BAAJA's words already appeared in an earlier bill or law, and that is a floor, not a ceil-
ing. The energy permitting title is mostly the 2024 Manchin-Barrasso bill. The NEPA title borrows the House
SPEED Act's design but not its words. Some of the most consequential pieces, including the Section 106
rewrite, the Sec. 1402 damages remedy, and the data center rule, have no textual ancestor at all. In the first
two days, 35 of 58 public statements supported the bill. Fire concentrated on the Endangered Species
Act, historic preservation, court limits, and state water certification, while almost nobody attacked the
transmission title or the data center rule. When we checked 33 sponsor claims against the text, only 2
were fully accurate and complete. Most were right but left something out, and several of the omissions in-
volve provisions that favor project sponsors.

A splice, not a fresh draft

The Bipartisan American Affordability and Jobs Act of 2026 (BAAJA) was introduced as S. 5653 on Septem-
ber 30, 2026. Sen. Shelley Moore Capito (R-W.Va.) is the sponsor. Sens. Mike Lee (R-Utah), Sheldon White-
house (D-R.l.), and Martin Heinrich (D-N.M.) are the original cosponsors [1]. Those four are the chairs and
ranking members of the two Senate committees that own permitting: Environment and Public Works (EPW)
and Energy and Natural Resources (ENR). This is the first text in the permitting-bill family to carry all four
names. The only recorded action is referral to ENR, even though Division A sits in EPW's jurisdiction [1].

To find where the text came from, our lineage agent compared every BAAJA section against 28 earlier bill
texts and 4 public laws. The test was strict. It counted the share of each section's eight-word sequences
that also appear, word for word, in an earlier text. By that test, about 28 percent of the bill's words were al-
ready in a prior bill or law. The number is a floor. A section that borrows an idea and rewrites the words, as
BAAJA often does with the House SPEED Act, scores low even when the design is the same.

A quarter of the bill was already written, in bills that o
never passed.
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M Energy Permitting Reform Act of 2024 (S. 4753, 118th) Il RESTART Act (S.1449, 118th) Il ePermit Act (H.R. 4503, 119th)
[ Fiscal Responsibility Act of 2023 (Pub. L. 118-5) Other earlier bills and laws Matched, no single source over threshold

A-1 NEPA -- 18%
A-Il Clean Water Act - 30%

A-lll Endangered Species Act 33%

A-IV Project certainty 3%

B-I Electric transmission _ 26%

B-IIl Historic preservation 4%

0% 20% 40% 60% 80% 100%
Share of the title's words found verbatim in an earlier bill or law (8-word shingles)

Figure 19: Energy permitting is mostly recycled text; the NHPA rewrite and the permit-certainty title are almost entirely new

SHARE FOUND IN EARLIER

PART OF THE BILL WORDS TEXTS MAIN SOURCE

Div. A, Title I: NEPA 13,342 18.5% SPEED Act design; Fiscal Responsibility Act
structure

Div. A, Title Il: Clean Water Act 4,341 29.7% House PERMIT Act; Capito's RESTART Act

Div. A, Title lll: Endangered 3,829 32.9% RESTART Act; House ESA Amendments Act

Species Act

Div. A, Title IV: Project certainty 3,842 2.8% SPEED Act exceptions, in new words

Div. B, Title I: Transmission 14,014 255% Energy Permitting Reform Act of 2024

Div. B, Title Il: Energy permitting 13,315  55.3% Energy Permitting Reform Act of 2024, stand-
alone bills

Div. B, Title Ill: Historic 6,40 37% None found

preservation

The family tree in one line

The deadline to sue tells the lineage in a sentence. FAST-41, the 2015 permitting law, allowed 2 years. The

BUILDER Act proposed 120 days in 2023. Capito's RESTART Act proposed 60 days the same year. The Energy
Permitting Reform Act of 2024 (EPRA) set 150 days for energy and mineral approvals. The SPEED Act set 150

days for NEPA claims in 2025. BAAJA uses 150 days for NEPA, the Clean Water Act, the ESA, historic preser-
vation, and energy approvals.

Here is where each title comes from.

m Energy permitting (Div. B, Title II) is mostly EPRA. That bill, sponsored by Sen. Joe Manchin with Sen.
John Barrasso, was reported by ENR in December 2024 and then lapsed. Sections 2201, 2212, 2241, and
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2243 are essentially verbatim from it. Section 2234, on micro hydrokinetic projects, is verbatim from the
FLOWS Act. Geothermal pieces come from the CLEAN, HEATS, and Gold Book bills.

m NEPA (Div. A, Title I) follows SPEED's design, not its words. Only 18.5 percent of the title matches ear-
lier text. BAAJA usually rewrote SPEED's ideas inside the NEPA sections the 2023 Fiscal Responsibility
Act created. It keeps that law's 2-year deadline for an environmental impact statement (EIS) and 1-year
deadline for an environmental assessment (EA).

® The Clean Water Act and ESA titles come from House committee bills and Capito's own 2023
RESTART Act. Sec. 1203, which lets water discharge permits run up to 10 years, is the same sentence in
three earlier bills. The 60-day and 100-day ESA consultation clocks in Sec. 1302 are RESTART word for
word.

m Transmission (Div. B, Title I) is built on EPRA, with changes. Sec. 2101 shares 58 percent of its words
with EPRA's siting section. The edits matter. FERC "shall," not "may," issue a backstop permit. The com-
ment period drops from 60 to 45 days. The voltage floor rises from 100 kV to 230 kV.

® The data center rule is new. No bill in the comparison set matches Sec. 2107's text; its overlap is under
3 percent. The competing approaches were the House-passed Ratepayer Protection Act (H.R. 9340, a
100 MW threshold routed through state commissions), Heinrich's GRID Savings Act (150 MW), and the
Hawley-Blumenthal GRID Act (20 MW). BAAJA takes the FERC route with a20 MW line.

Where BAAJA departs from SPEED

SPEED passed the House 221-196 on December 18, 2025, and it remains the House vehicle [67]. We found
no House companion to BAAJA. BAAJA's NEPA title tracks SPEED on the 150-day filing window, the require-
ment to have commented, the "direct harm" standing test, remand without vacatur, and "substantial defer-
ence" to agencies. It departs in four ways.

1. Forum. BAAJA sends NEPA claims straight to the federal courts of appeals. SPEED left them in district
court.

2. Aninjunction path. BAAJA allows a preliminary injunction if a project likely violates some federal law
other than NEPA or the National Historic Preservation Act (NHPA). SPEED had no such clause.

3. Scope of review. SPEED limited NEPA analysis to effects with a"reasonably close causal relationship" to
the action. That wording does not appear in BAAJA's NEPA title. It shows up only in the NHPA rewrite.

4. Where the permit freeze lives. SPEED put limits on revoking approvals inside NEPA. BAAJA moves
them to anew Title |V, widens them to every federal permit held by a non-federal sponsor, adds a"new
information" test, and sets a September 16, 2026 start date.

What has no ancestor

Some of the most consequential text has no match in any of the texts compared:

m the Section 106 historic preservation rewrite (about 5,700 words in Sec. 2301);

m Sec.1402's damages claim for an applicant whose type of project faces an intentional federal pattern of
unequal treatment;

m the data center ratepayer rule (Sec. 2107);

m the Sec. 1401 money award, which takes SPEED's five revocation exceptions and then adds cash from the
Treasury's Judgment Fund.

The Sec. 1401 award reads this way:
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costs in an amount equal to not less than 25 percent and not more than 50 percent of the total of all costs
incurred by the non-Federal project sponsor or holder of the Federal authorization or permit in connection
with the project as of the date of the action (Sec. 1401, 164:3-9)

Some things were also left behind. BAAJA's Sec. 2251 keeps EPRA's offshore leasing edits but drops EPRA's
mandate for annual offshore wind lease sales and its 30-gigawatt goal. It also does not carry over EPRA's
onshore oil and gas leasing, coal lease, and LNG export sections.

How the deal came together

The road to September 30 ran through a year of stops and restarts. Our politics agent logged 37 dated
events; these are the turning points.

DATE EVENT

Dec.18, House passes SPEED, 221-196 [67].
2025

Dec. 22, Whitehouse and Heinrich end talks after the administration halts work on offshore wind farms under construction.
2025 Their claim: "The illegal attacks on fully permitted renewable energy projects must be reversed if there is to be any
chance that permitting talks resume" [54].

Jan. 28, Capitoholds an EPW hearing "to get us back on the path to fruitful compromise" [68].
2026

July 13, Negotiators are reported "aligned on the broad contours" but fighting over details [69].
2026

Sept.16, House passes the Ratepayer Protection Act, 417-3 [11].
2026

Sept. 24, A White House official warns that wind and solar concessions will not be frozen until the lame duck [70].
2026

Sept. 30, Textreleased and S. 5653 introduced. The same day, the Senate fails 57-43 to take up the Ratepayer Protection
2026 Act [12].

One thing stands out: the deal's Democratic support rests partly on something outside the text. Whitehouse
says the administration's wind and solar offer is "a very reasonable opening proposal" but that a return to
"regular order" for those projects is "unresolved" [4]. He has also promised a manager's amendment, so the
text will change [3].

A White House official said, "We support this deal, which will deliver transformative policies to lower Ameri-
cans' energy and housing costs." The same official said, "We look forward to seeing it pass quickly" [2]. Both
are party claims. Capito's stated goal, also a claim, is for the bill to be "the first vote when we come back"
after the November 3 election [2]. Inference: the bill will need 60 votes for cloture, and the Senate fell
three short on the data center bill the same day. The 119th Congress ends in January 2027, and the bill dies
with it if it has not passed.
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Who's talking

Our stakeholder agent logged 58 public positions from the first two days. The split is 35 supporting, 9 op-
posing, 7 conditional, 4 mixed, and 3 neutral. That tally measures who issued a statement within a day or two,
not who has votes or influence. Every quote below is a party's claim.

I Supports Conditional Mixed Neutral [l Opposes

Industry and trade groups R
R ©
Members of Congress
hink tanis | NEEEEECN " -
Legal advocacy - 4

Other 2

Environmental groups 3

2 10

State and local - 2

Agency - 1

Consumer group 1

utitity [ 1
10 15 20
Stakeholder statements (n = 58)

o
o

Figure 20: Industry and think tanks back the bill almost without exception; environmental groups split three ways

KIND OF STAKEHOLDER SUPPORTS CONDITIONAL MIXED NEUTRAL OPPOSES
Industry and trade groups (18) 16 2

Members of Congress (10) 7 2 1

Environmental groups (10) 3 1 6

Think tanks (9) 8 1

Legal advocacy (4) 1 3

State and local (2), utility (1), consumer (1), White House (1), other (2) 3 2 1 1

Supporters

m The sponsors. Whitehouse: "Like all major pieces of bipartisan legislation, this bill is acompromise" [6].

m Oil, gas, and the business lobby. API's Mike Sommers calls it "a generational opportunity to fundamen-
tally transform a broken permitting system" [71]. IPAA, the exploration and production council, the off-
shore industry, the gas pipeline association (INGAA, conditionally), the chemical industry, the National
Association of Manufacturers, Business Roundtable, and the home builders all back it. Their reasons
point to specific sections: the 150-day limit on suits, the Section 401 limits, and the freeze on issued per-
mits.
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m Clean power. The American Clean Power Association (ACP), ACORE, SEIA, and Advanced Energy United
back it for the transmission title and the Sec. 1402 damages remedy. ACP praised "an Administration
commitment to approve wind projects" [57]. That commitmentis notin the text.

® Think tanks. Niskanen calls the transmission title "the most consequential" in two decades [58].
Searchlight predicts "billions of dollars a year in ratepayer savings" from the data center rule [17].

m Counties. NACo calls cooperating-agency status "a major win for counties" [72]. The text says the lead
agency "may" designate a county, and only one with "jurisdiction by law" (38:15-23).

Critics
m SELC: the bill "reads like total capitulation to the fossil fuel industry" [73].
m Defenders of Wildlife: it "would bulldoze America's most important wildlife law" [74].

® Food & Water Watch: "This bill is a power grab by Big Tech and the fossil fuel industry to fast-track Al
data centers" [18].

® The environmental justice coalition (Climate Justice Alliance, GreenlLatinos, the Indigenous Environ-
mental Network, WE ACT, and the Western Environmental Law Center): "Indigenous Peoples deserve
better than being treated as a negotiation pawn in backroom permitting deals" [44].

m Historic preservation. The National Trust opposes the Section 106 rewrite but supports the $200 mil-
lion ayear Historic Preservation Fund. The American Cultural Resources Association (ACRA) calls the re-
write the biggest change to Section 106 since 1966 [47].

® Rep. Jared Huffman, the top Democrat on House Natural Resources, says the ESA changes are "so ex-
treme" that a milder version "spooked several House Republicans" [75].

The undecided middle

NRDC states the dilemma: "The transmission provisions contained in the bill are desperately needed; the
question is do those benefits outweigh the cost of the rollbacks" [76]. Evergreen Action, the Sierra Club,
and the League of Conservation Voters are in the same zone. The environmental community splits three
ways: supportive think tanks such as Niskanen, Breakthrough, and C2ES; conditional groups such as NRDC,
Sierra Club, and Evergreen; and opponents such as CBD, SELC, Defenders, and the environmental justice
coalition.

Where the fire lands

Positions on individual provisions show where the bill's coalition holds and where it breaks.

THEME SUPPORTS OPPOSES NOTE

Transmission siting and planning 14 0 One conditional (Consumer Energy Alliance)

Permit certainty and damages 11 2 Five conditional

Judicial review 9 7 The 150-day limit, standing, and remand are the sticking points
Data center pricing 7 2 Food & Water Watch and Oil Change say it does not go far enough
Section 401 water certification 5 5 Industry and pipelines for; CBD, SELC, and others against

Section 106 2 5 Both supporters are a sponsor and an allied think tank

ESA 1 5 Supporters rarely defend it by name
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Almost no one attacks the transmission title or the data center rule. Those provisions hold the coalition to-
gether. The fights are over the ESA, Section 106, judicial review, and Section 401.

Who has not spoken

The silences are as telling as the statements. As of October 2, we found no BAAJA statement from:

m any tribal government, the National Congress of American Indians (NCAI), or the Native American
Rights Fund. Tribal-aligned views came only through the Indigenous Environmental Network and preser-
vation groups;

m the building trades or other unions, apart from labor members inside one clean-grid coalition;

m incumbent utility trade groups (EEI, NRECA, and APPA), even though Sec. 2105 bans the federal right
of first refusal that incumbents use to build new lines. AEP is the only utility on record, and its statement
does not mention that ban;

m state utility regulators and consumer advocates (NARUC and NASUCA);
m the Farm Bureau or landowner groups, despite the new FERC backstop siting authority;

m data center operators. The Data Center Coalition and the large cloud companies had not commented on
Sec. 2107. The only buyer-side voice was the Corporate Energy Buyers Association, reported secondhand
as encouraging Congress to move the bill forward [77]. USTelecom was conditionally supportive on
broadband grounds [78].

Many statements say the group is still reviewing the 417 pages, so these are first positions and will move.

What the sponsors say versus what the text does

The sponsors released six documents: Heinrich's fact sheet [16], a joint press release [6], Capito's EPW re-
lease [88], Heinrich's remarks at the press event [89], the EPW summary [87], and a 23-page section-by-
section [53]. Our politics agent checked 33 specific claims from them against the bill text.

Accurate - 2

Accurate but incomplete 16

Omits a key detail 5

overstatec | 7
Not in the bill text _ 3

0 2 4 6 8 10 12 14 16 18
Sponsor claims checked against the text (n = 33)

Figure 21: Most sponsor claims are accurate but incomplete; seven overstate what the text does

The verdicts: 2 accurate, 16 accurate but incomplete, 5 that omit a key detail, 7 overstated, and 3 that are pre-
dictions the text cannot confirm (for example, that the bill "creates jobs"). No claim was simply false. The
pattern is that the one-page fact sheet, the document reporters quote, says the least. The 23-page section-

Bommarito Consulting - BAAJA, Line by Line Page 96 of 132



by-section is far more candid. It discloses the end of DOE's corridor program, the ban on rights of first re-
fusal, the Texas grid (ERCOT) exclusions, the mill sites, and Interior's oversight of state and tribal preserva-

tion offices.

SPONSOR CLAIM (SOURCE) VERDICT

WHAT THE TEXT DOES

Damages "up to 50 percent of the Omits key
incurred construction costs" detail
(section-by-section)

No administration can block a Overstated
class of projects "without facing
legal action and fines" (fact sheet)

An "optional dispute resolution Omits key
process" (section-by-section) detail

Limits on stopping a project Overstated
"while preserving" relief under the
Administrative Procedure Act

(fact sheet)

Tribes keep the right "to formally  Overstated
consult" (fact sheet)

Geothermal permits "in 60 days" Overstated
(fact sheet)

A "mandatory funding source" for Overstated
abandoned mine cleanup (fact
sheet)

Data centers "pay for all of their Accurate but
associated transmission costs" incomplete
(fact sheet)

Big load centers, "whether that's a Overstated
factory or a data center" (Heinrich

remarks)

Two-year EIS and one-year EA Accurate but
deadlines "with consequences" incomplete
(fact sheet)

Just compensation is a Omits key

constitutional right "not affected" detail
by the Federal Rules (section-by-

section)

Exempting low-disturbance Overstated;
activity from extra review (fact omits key
sheet; section-by-section) detail

A 150-day deadline for Accurate

challenges under the Clean Water
Act, ESA, NEPA, and NHPA (fact
sheet)
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The award is 25 to 50 percent of all costs incurred to date, including
development, land, and financing, not just construction. It is paid from the
Judgment Fund without appropriations (163:23-165:24).

Sec. 1402 bans nothing. One applicant can sue after a court-tested
statistical showing of an "intentional course of action," after a 180- or 280-
day wait, with no class actions. The "fines" are damages paid to the
applicant (168:22-24; 179:20-24; 181:8-182:6).

It is optional for the sponsor. The order is final, unreviewable, and counts as
"full compliance" with any interagency consultation duty in dispute, which
reaches ESA consultation between federal agencies (52:5-23).

For NEPA and NHPA violations, vacatur and injunctions are barred
"notwithstanding any other provision of law." The project may proceed
during remand (69:19-70:3; 71:13-25).

Consultation at the early steps is "may consult" A party that misses a 30-
day window is passed over, and the agency can end review "in the sole
discretion of the Federal official." A narrower statutory duty to consult tribes
on religious and cultural sites remains (387:6-16; 400:12-21; 393:4-12).

The 60 days start only after NEPA, ESA, and historic preservation work is
complete (342:4-12).

Spending needs no further appropriation, but the $400 fee that feeds the
fund is collected only "to the extent provided in advance in appropriations
Acts" (311:9-13).

Broader than claimed, since it covers generation and distribution too.
Narrower in that it applies at 20 MW, only to loads that connect after
enactment, and uses the utility's cost estimate subject to regulators'
approval (232:3-13; 233:25-234:3; 240:1-8).

The rule covers data centers and high-density computing, including crypto
mining. Factories are not covered (232:3-233:12).

The deadlines already exist from 2023. What is new is enforcement: only
the sponsor can sue, extensions need the sponsor's approval, and named
officials face sanctions (53:3-55:4).

True, but the bill strikes the Federal Power Act's text setting compensation
at fair market value including severance damages (192:15-19). The Fifth
Amendment still requires payment; the statutory measure is gone.

Sec. 2229 declares listed oil, gas, and geothermal activities "shall not be
considered a major Federal action" under NEPA. It sits under geothermal
but mostly concerns oil and gas (349:6-16).

Confirmed at 68:1-9, 129:1-130:12, 154:14-21, and 408:17-409:8.
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What the sponsor materials leave out

The framing check also lists 13 provisions the sponsor materials omit or barely describe. The ones with the
most consequence:

m The landowner compensation text. No sponsor document says the bill strikes FPA 216(f). None of the
outside analyses we read caught it either.

® The Judgment Fund and the Court of Federal Claims bar. Sec. 1401 awards come out of the Treasury's
Judgment Fund and "shall not be subject to the availability of appropriations." The Court of Federal
Claims loses jurisdiction over related claims "in perpetuity if relief is granted" (165:18-166:10).

m The offshore wind special rule. Sec. 1401(b)(4)(E) routes new interference with a project whose stop-
work order was enjoined in the year before enactment back to "the same judge" (165:1-17). No sponsor
material mentions it.

® The nationwide permit consultation waiver. When any nationwide permit is reissued, no ESA or Sec-
tion 106 consultation is required and a programmatic EA suffices, as long as the reissued permit does not
weaken preconstruction notice (127:11-128:14).

m The state data center authority. States may set terms for data centers "less favorable than" those for
other large industrial customers (239:1-5). The sponsors describe a cost floor, not a license to treat data
centers worse.

m Personal sanctions. Agency heads may not travel more than 25 miles from their duty station on official
business once deadlines are missed by 60 days, with the Secretary of Defense exempt (54:9-55:4).

How the sponsors describe data centers

The data center rule is the claim reporters are most likely to quote, so it gets a closer look. The sponsors sell
it as making data centers pay their own way "by statute, not a suggestion." That is fair as far as it goes. New
FPA 228 says:

No portion of the incremental cost may be allocated to, or recovered in the rates of, any customer other than
a covered load, subject to the limitations described in subsection (e). (Sec. 2107, 234:23-235:2)

The text goes beyond the sponsor pitch in two ways. It covers generation and distribution costs as well as
transmission. It also lets states treat data centers as a less-favored class, which Heatmap called a "data
center double tap" [15]. The text falls short of the pitch in three ways. It applies only to loads that connect
after enactment. It relies on the utility's estimate of cost, subject to approval by FERC or a state. And the
FERC pricing rule that carries the policy into transmission rates runs on a schedule of 270 days, then 270
more, then a year (Part VIII). The "subsection (e)" the floor refers to contains no limitations, a drafting prob-
lem covered in Part IX.

A crowded state field

FPA 228 would not land on empty ground. Our own working paper, "The State of Server Country," a 50-state
survey of data center policy with data through July 17, 2026, found that by mid-June 2026, 33 states had a
large-load protection that was approved, required by statute, filed by a utility, or formally pending [5]. Most
use the same parts: a megawatt threshold, long contracts, and minimum bills. Every state threshold the
paper records is higher than FPA 228's 20 MW line, from 25 MW in Virginia and Ohio to 100 MW in Georgia
and Michigan, and 150 MW for contract review under Alabama's 2026 law. Arrangements that FERC or a state
approved before enactment "shall remain in effect" (240:5-8), so the federal floor does not displace their
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terms; whether it applies on top for loads that connect after enactment under them is open (Part IX, ques-
tion 24). Its new reach would be the band of loads between 20 MW and each state's own threshold (Infer-
ence). The paper predates BAAJA and never discusses it. Part VI maps the state rules in detail.

Data centers do not appear on Sec. 1402's list of 46 named project types whose applicants can sue over an
intentional pattern of unequal treatment. The list covers generation, pipelines, transmission, mining, and fuel
export projects (169:1-172:20).

Misreadings in outside coverage

Two days after release, real analysis was thin. Of 213 legal, think-tank, and section-by-section items in our
search corpus, only eight discussed BAAJA, and the Congressional Research Service had not written any-
thing. Our analyses agent compared 21 sources (law firms, Heatmap, Green Tape, Legal Planet, ACRA, the
sponsor summaries, and advocacy statements) against our reading. Of 103 claims, 69 agreed with our
agents and 31 conflicted with our reading or with the text. On the core of the bill, outside readers and our

agents agree.

These are the clearest misreadings, each checked against the text.

SOURCE WHAT IT SAID WHAT THE TEXT SAYS CITE
Heatmap [79] NEPA suits are open to people who Both conditions apply: a detailed commentanda  68:10-20
commented "or" who would be directly direct harm
harmed
Heatmap [79] ESA review is capped at "145 days, 145 days is when an applicant can sue to compel  135:16-24
tops" action if a longer period was set without its
consent; the base clock is 60 days
Heatmap [79] After a state waives certification, the The text only bars court review of a waiver 116:6-10
federal government cannot do its own
water quality review
Heatmap [79] The bill clarifies that states may FPA 226 creates a state referral to FERC and 224:1-3
regulate low-voltage local transmission preserves FERC's authority
Heatmap [79] Data centers must report energy use EIA must revise a form; no reporting duty falls on 279:21-25
every year data centers by name
Legal Planet [80] Remedy limits apply only to NEPA suits Section 404 permits get a near-bar on vacatur; 132:7-15;
NHPA copies NEPA's rule 406:25-
407:2
Legal Planet [80] The record rule bars agencies from The text excuses agencies from considering late 43:12-17
collecting new information research; it does not bar collecting it
Holland & The bill favors "remand ... rather than Remand without vacatur is "the only remedy," and 69:24-70:3;
Knight [48] vacatur" for NEPA the authorization stays in effect 71:14-18
Holland & The Section 106 rewrite "preserves True only for the adverse-effect step; earlier steps 387:6-16;
Knight [48] formal consultation roles" are "may consult" 392:4-16
Green Tape [81] The drilling-permit exemption covers Only the first prong has that test; two others 287:5-11
units where federal minerals are under exempt wells whose wellbore merely crosses
half federal minerals
Kean Miller [82] The NEPA detailed-comment rule Sec. 1305 has no comment requirement 154:14-21

applies to ESA challenges
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SOURCE

The Innovation
Attorney [83]

CBD [84]

CBD [84]

Animal Welfare
Institute [85]

ENR
summary [86]

EPW
summary [87]

WHAT IT SAID

Judicial review is in "Section 1111"

Pipelines "can never be challenged in
court"

Itis "impossible to bring an
environmental justice claim"

All Section 7 suits move to the D.C.
Circuit

The 404(c) change affects "the federal
water-quality certification process"

Sec. 1303 exempts certain
transportation projects from Section 7
"consultations"

A dispute the text settles

WHAT THE TEXT SAYS

No Sec. 1111 exists; Sec. 1110 inserts NEPA sec. 111

The bill sets deadlines and limits; it bars no suit

The text never mentions environmental justice;

"direct harm" narrows standing but bars no type of
claim

Only petitions on the Secretary's biological
opinions do; suits against a state program stay in
district court

That is the dredge-and-fill veto, a different
program from Section 401

For highway and transit projects in existing rights-
of-way, it removes the substantive no-jeopardy
duty too; the take ban still applies

CITE

67:8-13

68:1-9

68:18-20

147:5-10

123:19-124:5

136:17-137:3

Heatmap said remand-without-vacatur rules reach Clean Water Act and ESA cases. Legal Planet said they
do not. The text splits the difference. Heatmap is right for historic preservation, which copies NEPA's remand-
only rule (406:25-407:2), and for Section 404 permits, where a court "may not vacate, revoke, enjoin, or oth-
erwise limit the permit" without "an imminent and substantial danger" (132:7-15). Legal Planet is right for the
ESA, where Sec. 1305 sets only adeadline and a court, with no remedy limit (154:14-155:7).

What no outside analysis noticed

A keyword sweep of all the outside analyses found none that mention:

m the strike of FPA 216(f)'s just-compensation text (192:15-19);
m the CEQ Chairman's "full compliance" orders (52:14-23);

m the Sec. 1401 Judgment Fund payment, the perpetual Court of Federal Claims bar, or the same-judge

rule;

m the requirement that a sponsor approve any NEPA deadline extension (53:3-5);
m the ERCOT gap: FPA 216 and 225 exclude the Texas grid, but the FPA 228 data center rule has no Texas

carve-out;

m the drafting defects in Part IX.

Outside analysts raised two questions we had not taken up. One is whether the Defense Department's
slowdown of airspace clearances for wind turbines falls under Secs. 1401 or 1403. The other is whether a
new 20-page "record of stakeholder engagement" becomes a bottleneck for drilling permits that need an
EA (21:23-22:3; 66:17-67:3). Both remain open.
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WHAT THIS MEANS FOR DATA CENTERS

The record cuts both ways. The bill's acceleration machinery (150-day suit limits, remedy limits, sponsor-
enforced clocks, the permit freeze) comes from earlier permitting bills, its public backers are mostly oil, gas,
pipeline, manufacturing, and clean-power interests, and the sponsor materials understate the provisions
that favor sponsors. But the one title written specifically for data centers is new text that puts costs on
them, lets states treat them worse than other large customers, and leaves them off Sec. 1402's list of pro-
tected project types. Data center operators and the big cloud companies were silent in the first two days,
and the loudest "Big Tech" claim came from an opponent. On origins and voices alone, BAAJA reads more
like a general permitting deal with a data center cost rule attached than a data center bill
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If It Passes: The Calendar

180 deadlines, most of them with no consequence for missing them.




If It Passes: The Calendar

BAAJA sets 180 separate clocks. Seventy-four are program deadlines that agencies owe once or on a
cycle. The other 106 run per project, filing, or application. The bill states no enactment date, so this part
uses a hypothetical enactment date of January 15, 2027 to put the program deadlines on a calendar.
On that assumption, 51 program deadlines get a date: 18 fallin the first 180 days, 34 by the end of year
one, and 47 by the end of year two. FERC carries the heaviest load, with 19 duties due within two years.
The key asymmetry is in enforcement. The clocks that bind individual reviews come with sponsor lawsuits,
automatic waivers, and personal sanctions on officials. None of the 23 rulemaking deadlines, including
every FERC rule, carries any stated consequence. At least six deadlines cannot work as written, and one,
an Energy Information Administration form deadline, can fall before the law exists.

How to read the dates

Every date in this part rests on an assumption: the bill is signhed on January 15, 2027. That date is hypo-
thetical. Congress has not passed the bill, and the bill sets no date; mid-January 2027 is a working assump-
tion, not a prediction. Change the enactment date and every program date shifts with it. A few deadlines, as
shown below, behave strangely depending on when the bill is signed.

Two other conventions apply. Each actor is assumed to act on the last day it is allowed, which is the worst
case for whoever is waiting. Where one deadline runs from another (for example, a FERC rule due 270 days
after a policy statement is published), the chain assumes same-day publication in the Federal Register (In-
ference). Calendar days are not adjusted for weekends or holidays, because the bill does not say to.

The 180 clocks come from two sweeps. Our language-processing layer found 117 by matching phrases like
"not later than." A second read of the text found 63 more that the machine missed. Among them are the
NEPA one-year and two-year clocks, the ESA 60-, 100-, and 145-day marks, both Clean Water Act Section
401 limits, and seven funding authorizations. They were missed because they use phrasing like "not to
exceed," "extends beyond," or "effective on the date thatis."

What changes on day one

Several parts of the bill take effect the moment it is signed, with no agency rule in between. These are the
ones aproject sponsor or opponent would feel first.

m NEPA review deadlines. The National Environmental Policy Act (NEPA) clocks in new section 107(g) bind
projects at once. An environmental assessment (EA) is due one year, and an environmental impact state-
ment (EIS) two years, after the earlier of the agency's decision on the level of review or its notice that the
application is complete (46:10-49:6). The bill has no transition rule for reviews already under way. Our
calendar agent searched for "pending," "applies to," and "effective"; only Secs. 1110, 1204, and 2107 have
applicability clauses (67:16; 124:7; 240:1).

m Sponsor enforcement. From day one, a project sponsor may petition a court over a missed NEPA dead-
line, and "the court shall provide injunctive relief, as appropriate" (55:18-23; 57:17-23).
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m The 150-day limit on NEPA suits. It covers any claim "filed on or after the date of enactment" (67:14-18).
Suits already pending are not covered.

® The permit freeze. Sec. 1401 reaches back before enactment. It protects federal permits held by non-
federal sponsors that are "in effect on or after September 16, 2026" (159:9-15), two weeks before the bill
was introduced.

m The data center cost floor. New FPA 228's no-subsidy rule needs no FERC rule to take effect. It applies
to any covered load "that interconnects on or after the date of enactment," and arrangements already ap-
proved by FERC or a state stay in effect (240:1-8).

m ESA consultation. The formal consultation period drops from 90 to 60 days, and the point at which an ap-
plicant's consent is needed drops from 150 to 100 days (134:16—-135:5). The current rule, 50 CFR 402.14(e),
says formal consultation "concludes within 90 days." Inference: it would conflict with the statute from the
day of enactment, whether or not the Fish and Wildlife Service finishes the revision it proposed in No-
vember 2025 (90 FR 52600).

One item is delayed on purpose. An applicant cannot file a Sec. 1402 claim over an intentional pattern of un-
equal treatment until 180 days after enactment for permits that need no EA or EIS, or 280 days for permits
that do (181:16-182:6).

The program calendar

Il Deadline M Deadline with a problem the calendar memo flags Not shown: 3 later dates (2032-2033)
Enac{ment
(assymed) 180 days 1year 18 months 2 years
°
o - ° ®
FERC ° ° : e S id
°
) ° ° ° 4
Interior and USDA ° ° ® ° ° H
CEQ ° ° ° °
DOE ® [ ] [ ]
Every or each o ° : °
federal agency
RTOs and o °
planning regions e L4
Others (EIA,.NFWF, ol o : o
PMAs, applicants)
Due 14 days before
enactment (EIA form)

Jan 2027 Jul 2027 Jan 2028 Jul 2028 Jan 2029 Jul 2029
Figure 22: On a hypothetical January 15, 2027 enactment, FERC, Interior, and CEQ deadlines stack up in the first two years

All dates assume the hypothetical January 15, 2027 enactment.
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WHEN
(HYPOTHETICAL)

WHAT FALLS DUE

CITE

Jan.1,2027 (14 days
before enactment)

Day 30 (Feb. 14,2027)

Day 60 (Mar. 16)

Day 90 (Apr. 15)

Day 120 (May 15)

Day 180 (July 14)

Day 270 (Oct. 12)

Year 1(Jan. 15, 2028)

Month 18 (July 2028)

Year 2 (Jan. 15,2029)

Later

The Energy Information Administration (EIA) revises Form 861 to include data
center load

Every agency lists its categorical exclusions for the Council on Environmental
Quality (CEQ)

CEQ publishes data standards; Interior appoints a Geothermal Ombudsman and
Task Force

Key permitting agencies report gaps against the data standards; FERC
proposes a hydropower rule

CEQ issues implementation guidance

All agencies conform their NEPA procedures; FERC regional planning rule (FPA
225); Interior and USDA categorical exclusions for renewables and grid projects;
FERC micro-hydro rules; DOE distributed-permitting program; grid operators
file behind-the-meter market tariffs

FERC revises its 1994 transmission pricing policy for data center load; FERC
final hydropower rule; Interior's proposed rule for state takeover of ESA
consultation

FERC rules on state referral, advanced transmission technologies, and grid data;
FERC opens an interconnection-queue rulemaking; DOE transmission
congestion study; geothermal categorical exclusion

FERC consolidated planning rule (FPA 318); DOE lead-agency transmission
rules; the behind-the-meter market standard takes effect; FERC proposes data
center transmission rates (July 8)

Regions file planning processes at FERC; BOEM final offshore transmission
rule; preferred offshore cable routes; BLM renewable review standards

FERC final rule on data center transmission rates (July 8, 2029); five-year
reports (Jan. 2032); geothermal cost recovery ends (Sept. 30, 2033)

279:21-25

62:12-16

76:2-5; 333:5; 3347

81:16-25; 355:14

77:22

25:17-25; 211:11-14;
301:22; 304:23;
360:21; 256:11;
244:21

229:14-18; 356:4;
139:1

220:4; 262:8; 271:9;
265:13; 205:15;
324:17

224:20-24;196:15-
25; 243:13-15;
230:15-23

214:21-23; 225:22-
24; 369:13; 367:15;
304:9

231:9-17; 345:14;
343:4

The data center pricing rule shows how far a chain can stretch. FERC must revise its 1994 pricing policy
within 270 days. It then has 270 days after that policy is published to propose arule, and one year after the
proposal to finish it (229:14-231:17). On the hypothetical calendar, the final rule lands in July 2029, two and
a half years after enactment. The FPA 228 cost floor, by contrast, applies to new loads from day one.
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Who carries the load

M First 180 days M Day 181 to 1 year Year 1to 2

rerc N e
Interior (all bureaus)* | NG RSN 2 1

Energy (DOE) G 3

Bureau of Land Management* - 2 6

ceo BN 4

Every federal agency 3

Agriculture (incl. Forest Service) - 3
Ocean Energy Management (BOEM)* 2 2
Each key permitting agency 2
Power marketing administrations - 2

Federal courts | 1

Energy Information Admin. - 1

Fish and Wildlife Service* - 1

Natl. Fish and Wildlife Foundation [0 1

0 5

7

10 15

20

Program deadlines due within two years of enactment

*Interior's row already includes the duties listed for BLM, BOEM, and FWS; do not add them.

Figure 23: FERC owes 19 separate duties within two years, more than any other agency

Counting each duty once for every agency named in it, our calendar agent found this distribution of dated

program deadlines.

FIRST 180 DAY 181 TO YEAR YEAR1TO TOTAL BY YEAR PER-PROJECT
AGENCY DAYS 1 2 2 CLOCKS
FERC 5 9 5 19 1
Interior (all bureaus) 4 3 4 11 24
DOE 1 3 3 7 0]
BLM (also counted in 2 2 2 6 15
Interior)
CEQ 2 1 1 4 6
USDA 2 1 0] 3 4
Every federal agency 2 0] 1 3 42
EPA 0 0] 0] 0] 5
Army Corps of Engineers 0] 0] 0 0 1
States 0 0 0 0 15

These are counts of separate legal duties, not effort. A FERC rulemaking and a FERC report each count as

one.
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m FERC owes three rules in its own name by day 180 (regional planning, a hydropower proposal, and micro-
hydro rules) and eight in all by year one. It also has to review every region's planning filing when they all
arrive on the same day in year two (214:21-23; 225:22-24).

m Interior owns the proposed state-assumption rule for ESA consultation and the whole geothermal
package.

m CEQ has only four dated duties, but it also decides every project-level dispute over which agency leads
areview and every dispute a sponsor brings over adelay (35:16-21; 51:24-52:4). Those orders are final
and unreviewable (35:22-36:3; 52:5-23).

m EPA, the Corps, and the states have no dated program deadlines. Their exposure is entirely project-
level: Section 401 clocks, longer permit terms, and, for state and tribal historic preservation offices, a
two-year performance review that can end in suspension of grants and, two years after that, an Interior
takeover (373:18-24; 374:1-21; 377:5-14).

Rules the bill forces or overrides

The calendar sits on top of a busy regulatory record. CEQ removed its government-wide NEPA regulations in
2025 (90 FR 10610; final rule 91 FR 618, January 8, 2026), and agencies wrote their own procedures in 2025
and 2026. Sec. 1103 accepts that model and then makes every agency revise again:

Not later than 180 days after the date of enactment of the Bipartisan American Affordability and Jobs Act of
2026, each agency of the Federal Government shall make any changes to the existing regulations, proce-
dures, or policies of the agency that are necessary to implement the intent, purposes, and procedures set
forth in this Act (Sec. 1103, 25:17-23)

Our agency agent mapped 161 Federal Register documents and dockets to the bill. The main collisions:

m Section 401. EPA's 2023 rule at 40 CFR part 121 sets a 6-month default review period. The bill lets the
federal licensing agency set a period of up to one year, with waiver if the state misses it (114:15-115:15).
EPA's January 2026 proposal (91 FR 2008) is still pending.

m ESA consultation. As noted above, 50 CFR 402.14(e) says 90 days, and the statute would say 60.

m Nationwide permits. The Corps' January 2026 reissuance (91 FR 768) becomes a statutory floor for five
permits, and the 5-year limit in 33 CFR 330.6(b) needs revision for terms of up to 10 years.

m FERC transmission. Order No. 1977's siting rules (18 CFR part 50) must change. The Order 1920 series

becomes a safe harbor for regional planning, and FERC owes a new planning rule in 180 days (211:11-14;
217:1-7).

m Hydropower. Sec. 2233 writes FERC docket RM26-3 into the statute and orders a proposed rule "based
on" it within 90 days (355:14-25).

m DOE corridors. Sec. 2101 strikes the Energy Department's power to designate national interest transmis-
sion corridors, so DOE's 2023 to 2025 corridor notices lose their statutory base (185:11-13).

Which deadlines have teeth

This is the most important pattern in the calendar. Deadlines that bind a single project's review come with
real consequences. Deadlines that bind an agency's rulemaking come with none.

Project-level clocks with teeth:
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m NEPA. A sponsor may sue and get an injunction (55:18-57:23). If a key permitting agency is still out of
compliance 30 days after CEQ's chairman finds it caused a missed deadline, its chief permitting officer
and supervisory senior executives with arole in the review must spend at least half the workweek on
the problem (53:12-54:8). After 60 days past the deadline, the agency head may not travel more than 25
miles from the duty station on official business (54:9-55:2). The Secretary of Defense is exempt (55:3-4).
One listed excuse is a lapse in appropriations of more than two weeks (57:12-16).

m Section 401. A state that misses the period loses the certification requirement entirely (115:3-15).
m ESA. An applicant may sue to compel action if alonger consultation period is set past 145 days without its
consent (135:16-24).

m Sec.1403. A sponsor may sue over unreasonable delay on permits that need no EIS or EA (184:22-
185:4).

Final and unreviewable: the CEQ chairman's lead-agency designations and dispute orders (35:22-36:3;
52:5-23).

No stated consequence: all 23 rulemaking-type deadlines, all 26 report deadlines, and the deadlines that
apply to cooperating agencies. FERC is an independent agency. Inference: the practical remedy for a missed
rule deadline is a suit under the Administrative Procedure Act to compel action unlawfully withheld (5 U.S.C.
706(1)), which the bill mentions only in the ESA section.

Note who can enforce each kind of clock. The project clocks are enforced by the sponsor: only a sponsor
can petition over a missed NEPA deadline, and only an applicant gets the ESA relief. The public's path into
court is the separate 150-day, comment-first, direct-harm claim in Sec. 1110 (Part II).

Project clocks

These run per project. Our calendar agent applied them to a hypothetical complete application filed March 1,
2027, with every step taken on its last allowed day.

REVIEW CLOCK HYPOTHETICAL RESULT CITE
NEPA front Completeness notice in 60 days; level-of-review Starts the EA or EIS clock 64:22-65:14
end decision 60 days later
NEPA EA 1year; finding of no significant impact in 7 days; EA by Apr. 30, 2028; permits by 46:10-48:6
participating agencies' permits 90 days after the EA, July 29 or Aug. 28,2028
others 120
NEPA EIS 2 years; record of decision in 45 days; permits 90 or  EIS by Apr. 30, 2029; decision 48:15-50:12
120 days after the EIS June 14; permits July 29 or Aug.
28,2029
ESA Section 7 60-day formal period; applicant consent needed at About 105 days end to end if the 134:16-135:24
100 days; relief past day 145 current 45-day opinion rule stays
(Inference)
Clean Water Receipt acknowledged in 3 days; completeness in Waiver at the period's end 111:1-112:5; 114:15-
Act 401 90 days; action within the period the licensing 115:15; 121:10-21

agency sets, up to 1year, or 9 months for gas
pipelines and interstate transmission

NHPA Section 30 +60 +90 + 60 + 45 + 30 days from request to 315 days at most, and not past the 386:8-395:10;
106 final determination; 30 days of silence lets the NEPA document's completion 400:12-21; 398:1-
agency proceed absent an approved extension 12
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REVIEW CLOCK HYPOTHETICAL RESULT CITE

Geothermal Completeness in 30 days; issue or defer in 30 more  About Apr. 30,2027, if NEPA work 330:3-331:18

drilling permit is done

Court 150 days after publication or public release Applies to NEPA, Section 404, 68:1-9; 129:1-

challenge Section 106, ESA opinions, and 130:12; 154:14-21;
energy permits 284:9-21; 408:17-

409:8

Two of these clocks fit inside others. The 315-day historic preservation sequence fits inside a one-year EA,
so the cap tied to the NEPA document matters mainly for shorter schedules (Inference). In the 9-month
Section 401 case, the 90-day completeness window sits inside the period, which leaves the state about six
months of effective review (Inference).

Deadlines that cannot work as written

Our calendar agent found at least six deadlines that are inconsistent or unworkable on their own terms, plus
two related sequencing problems. The firstis the clearest:

Not later than 90 days before the first April 1 after the date of enactment of this Act, the Administrator of
the Energy Information Administration shall revise Form 861 of the Energy Information Administration to in-
clude load from data center entities. (Sec. 2114, 279:21-25)

1. A deadline before the law. EIA must revise Form 861 "not later than 90 days before the first April 1 after
the date of enactment" (279:21-25). On the hypothetical January 15, 2027 enactment, the first April 1is
April 1, 2027, and the deadline is January 1, 2027, two weeks before the bill becomes law. Any enactment
from January 2 through April 1 puts the deadline in the past.

2.145 days against 100. Sec. 1302 cuts the consent mark to 100 days but gives the applicant relief only
past 145 days (135:2-3; 135:16—24). A period of 100 to 145 days without consent breaks the new rule but
has no express remedy. Readers suspect 145 is a leftover; the text does not say.

3. A state ESA program with no start date. Interior must issue a proposedrule within 270 days (139:1-4),
and no state may take over consultation until "the implementing regulation takes effect" (140:6-10). The
bill sets no deadline for the final rule.

4. Compliance before the standard. Grid operators must file behind-the-meter market tariffs within 180
days, and FERC must act within 180 days after that (244:19-245:6). The standard those filings implement
takes effect at 18 months (243:13-15). Compliance is due and decided about six months before the rule
has legal force.

5. Two planning rules, one filing date. FERC's regional planning rule is due at 180 days and its consolidat-
ed planning rule at 18 months, but regions file both at two years (211:11-14; 214:21-23; 224:20-24;
225:22-24). Regions get 18 months under the first rule and 6 months under the second.

6. Data standards in the wrong order. CEQ publishes standards at day 60, agencies report gaps at day 90,
and CEQ issues implementation guidance at day 120 (76:2-5; 81:16-25; 77:22). Agencies compare their
systems to the standards a month before they learn how to implement them.

7. NEPA procedures before transmission rules. Every agency must conform its NEPA procedures in 180

days, while the DOE lead-agency transmission rules come at 18 months (25:17-25; 196:15-25). Inference:
DOE's revised procedures would come before the rules they must fit.
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8. A cause of action that cannot yet be used. Sec. 1402's one-year decision clock runs from the applica-
tion, but no claim may be filed until 180 or 280 days after enactment (181:16—-182:6). The claim can exist
before it can be brought (Inference).

Money: what is guaranteed and what is not

The bill authorizes seven funding streams. An authorization funds nothing until Congress appropriates the
money.

PURPOSE AMOUNT STATUS CITE

CEQ $5 million a year Authorization only 96:1-3

Permitting Improvement $20 million a year, Authorization only 102:14-16

Fund FY2027-2033

ESA Section 7 and state $150 million a year, Authorization only 155:18-24

assumption FY2027-2031

DOE distributed-permitting  $20 million a year, Authorization only; FY2026 ended the day the billwas 259:20-

program FY2026-2031 introduced 23

Historic Preservation Fund $200 million a year, Deposits authorized; spending from the fund needs no  414:9-19
FY2027-2036 further appropriation

Coastal State Fund Program by year 1 "Subject to the availability of appropriations" 157:3-6

None of the deadlines that depend on this money, such as CEQ's 60-day data standards or DOE's 180-day
program, is conditioned on it arriving.

One payment stream works differently. Sec. 1401 awards to sponsors who win a challenge to a revocation or
other barred action are paid from the Treasury's Judgment Fund and "shall not be subject to the availability
of appropriations" (165:18—-24). Sec. 1402 damages are paid the same way (181:1-7).

Open questions

m Do the NEPA 107(g) clocks reach environmental reviews that began before enactment? Inference: if they
do, apending EIS whose starting date is more than two years old would be late on day one.

m Is aNEPA suit filed after enactment, against an approval made public more than 150 days earlier, barred
on day one?

m Can astate apply to take over ESA consultation before the implementing rule is final, and does Interior's
180-day decision clock then run?

m Does the Section 401 waiver for a missed period also apply to the 9-month period for pipelines and
transmission? The waiver cross-refers to the general period (115:3-15; 121:10-21).

m Which date controls where the text says "enactment of this section" (FPA 224, 225, and 229) rather than
"enactment of this Act"?

m Can acourtorder FERC to meet arule deadline, and does a missed deadline affect a later rule?

m Does a'"final rule" required in two years (BOEM, 369:13-17) need a proposed rule first?
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WHAT THIS MEANS FOR DATA CENTERS

The calendar mostly fits the concern about speed. The clocks that move individual projects, including gen-
eration, pipelines, and transmission that could serve data centers, start on day one and are enforced by
sponsors, automatic waivers, and personal sanctions, while rulemakings and reports carry no stated con-
sequence. Money follows the same pattern: sponsor awards come from the Judgment Fund without ap-
propriations, while staffing and preservation funding is only authorized. But the one rule aimed at data
centers cuts the other way on timing. The FPA 228 cost floor binds new data center loads from enactment
with norule needed; only the FERC pricing rule that carries the policy into transmission rates is back-
loaded to about July 2029 on the hypothetical calendar. The data center reporting duty for EIA is the one
data center deadline that cannot be met for many enactment dates.

Project clocks have teeth. Rulemaking deadlines
have none.
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Drafting Problems and Open
Questions

36 defects, 7 that matter, and the questions courts would have to
answer.



Drafting Problems and Open Questions

least two dozen legal questions for courts.

How we looked

Our drafting audit logged 37 defects in the 417-page text. A later verification pass withdrew one (the sup-
posed conflict between FERC's Order 1920 and the bill's ban on rights of first refusal), which leaves 36: 7
that change who must do what, 21 ambiguities, and 8 cosmetic slips. Mechanically, the bill is mostly clean.
Its cross-references to its own sections, its table of contents, and its list numbering all check out. The de-
fects cluster where text was copied from a neighboring paragraph or written against section numbers that
the bill itself changes. The seven substantive defects hit some of the bill's most important provisions: a
historic preservation sanction that opens with a stray phrase, an ESA cross-reference that lands on the
wrong paragraph, a data center cost floor tied to "limitations" that do not exist, and the wrong Act's citation
in the clause that removes NEPA review from oil and gas drilling permits. Beyond drafting, the bill leaves at

Our drafting agent built a registry of defects from three sources: the seven section readers, the two Al anno-
tation layers (Anthropic's Sonnet 5.5 and OpenAl's GPT-6.1 Sol, each reading one section at a time), and our
comparison with outside analyses. It then wrote six scripts to check the text mechanically.

CHECK WHAT IT TESTS RESULT
Bill cross- Every "section NNNN" reference to a bill section exists No real defects
references

Internal references Subsection and paragraph references inside each new
section resolve

Act citations "The [Act] (N U.S.C.Y)" points to the right part of the U.S.

Code
Strike instructions Text the bill tells the Code to strike actually exists
Table of contents 71 headings match the table; no doubled words

List numbering Lettered and numbered items run in order

No real defects beyond those in the registry

Caught the Mineral Leasing Act miscite on its
own

No real defects
Clean

25 odd hits, all explained by insertions into
existing law

Every defect quote was matched again against the bill text. The scripts found few new errors, which sug-
gests the bill is mechanically sound outside the defects listed here. The most important new find did not
come from a script. It came from comparing the readers' notes on how Sec. 106 renumbers NEPA with the

cross-reference in Sec. 1304.
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I Substantive [ Ambiguity Cosmetic

A ners D - 5
A-ll Clean Water Act 1
A-lll Endangered Species Act - 3
A-IV Project certainty - 1
B-I Electric transmission _ 3 1
B-1l Energy permitring [HEH R .
B-lIl Historic preservation _ 2 7

0 2 4 6 8 10 12
Verified drafting defects (n = 36)

Figure 24: Defects cluster in the transmission, energy permitting, and historic preservation titles; most are ambiguities, not
errors

TITLE SUBSTANTIVE AMBIGUITY COSMETIC TOTAL
Div. A, Title I: NEPA 1 2 2 5

Div. A, Title II: Clean Water Act 1 0 0 1

Div. A, Title lll: Endangered Species Act 2 1 0 3

Div. A, Title IV: Project certainty 0 1 0 1

Div. B, Title I: Transmission 1 7 3 11

Div. B, Title Il: Energy permitting 1 6 1 8

Div. B, Title lll: Historic preservation 1 4 2 7
Total 7 21 8 36

The table reflects the verification pass. The registry as first logged had 37 entries and listed the Order 1920
item as an eighth substantive defect in the transmission title.

Most fixes are one line. Three need real drafting
decisions.
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The seven that change outcomes

1. A sanction that opens with a stray phrase

New 54 U.S.C. 306108(c)(5)(B)(ii) is the historic preservation twin of NEPA's deadline sanction. Here is the
whole sentence after its "if" clause:

the consultation requirement for purposes of this subsection, each State Historic Preservation Officer, Tribal
Historic Preservation Officer, and employee within Senior Executive Service (as defined in section 2101a of
title 5) that has supervisory authority over personnel in a relevant agency that has a substantive role or re-
sponsibility in the consultation, shall spend not less than 50 percent of the workweek, as determined pur-
suant to title 5 or other applicable law, to remedy the failure. (Sec. 2301, 398:18-399:5)

The sentence has averb ("shall spend"). The problem is its opening phrase, "the consultation requirement for
purposes of this subsection," which attaches to nothing. Words seem to be missing, so nobody can tell
whether the consultation requirement is waived, deemed met, or simply stays. The garble is in the source
PDF, not in our parsing. The rest of the sentence raises a second problem. It lists State and Tribal Historic
Preservation Officers, who are not federal employees, among the people who must spend half their work-
week fixing a federal deadline. The parallel NEPA sanction (53:12-54:8) reaches only the permitting agency's
own senior staff. A fix has to supply the missing words and decide whom the sanction reaches.

2. An ESA cross-reference that points to the wrong paragraph

Sec. 1304 creates a new ESA section 7A that lets states take over ESA consultation. If Interior sits on a
state's application for 180 days, the inaction "shall be considered a failure to act under section 107(g)(3) of
the National Environmental Policy Act of 1969 (42 U.S.C. 4336a(g)(3))" (144:16-23).

Under current law, NEPA 107(g)(3) is the sponsor's right to petition a court. But Sec. 1106 of this same bill
rewrites 107(g). In the new numbering, (g)(3) is the personnel-sanction paragraph (53:12-55:4), and the court
petition moves to (g)(4) (55:5). Sec. 10 already cites "section 107(g)(4)" for the right to review (74:13-15). The
cross-reference is not dead, because it still lands on a real paragraph. It is misdirected: it lands on the sanc-
tions instead of the court petition. A state relying on the remedy would argue for (g)4). An agency could
point to the text, which says (g)(3). The fix is one number.

3. A data center floor tied to limits that are not there

The core sentence of the data center title says no part of a data center's incremental cost may be shifted to
other customers, "subject to the limitations described in subsection (e)" (234:23-235:2). Subsection (e) is
headed "Rules of construction" (239:6-23). It says FPA 228 does not expand FERC's or a state's jurisdiction
and preserves state authority over retail service. It lists no limits on the floor. Sonnet guessed subsection (c)
was meant; subsection (f), on applicability, is another candidate. One could argue that the jurisdiction clause
in (e) is the intended "limitation." This is the load-bearing sentence for state commissions and utilities decid-
ing what the floor can be traded against, so the ambiguity matters.

4. The wrong Act's citation in an oil and gas exemption

Sec. 2229 says drilling permits for listed activities "shall not have any requirements under" NEPA. It names
two permit types:
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a drilling permit under the Mineral Leasing Act (30 U.S.C. 1001 et seq.) or a geothermal drilling permit under
the Geothermal Steam Act of 1970 (30 U.S.C. 1001 et seq.) (Sec. 2229, 351:3-6)

The two citations are identical, and 30 U.S.C. 1001 is the Geothermal Steam Act. The Mineral Leasing Act,
which governs onshore oil and gas, is 30 U.S.C. 181, and the bill cites it correctly five other times (281:17;
286:15; 312:5; 349:12; 350:19). Courts usually follow an Act's name over a bad citation. But Sec. 2229 is the
oil and gas section, so the Mineral Leasing Act clause is the point of the exemption. Our citation script found
this error with no human input, and the geothermal reader and both Al layers flagged it too.

5. A paid fast track the bill does not mention

In 2025, Congress added a NEPA section 112 that lets a project sponsor pay a fee to get an environmental
assessment in 180 days or an environmental impact statement in one year, "notwithstanding section 107(g)
(1)" (Pub. L. 119-21, sec. 60026; 42 U.S.C. 4336f). BAAJA rewrites 107(g)(1) from top to bottom. We found no
reference to section 112 or 4336f in the bill. That leaves an open question: does the fee track survive, which
version of 107(g)(1) does it override, and does a paying sponsor run on the old clock or the new one? The fix
is aconforming amendment that either repeals section 112 or aligns it.

6. "Secretary" means Interior only

New ESA 7A defines "Secretary" as the Secretary of the Interior (137:14-15). Under the ESA's general defini-
tion, the Secretary is Interior or Commerce depending on the species (16 U.S.C. 1532(15)). Commerce,
through the National Marine Fisheries Service (NMFS), handles most marine and anadromous species, such
as salmon. Inference: species consulted through NMFS fall outside state assumption. That may be intend-
ed, but the text does not say so, and a state that wants to take over marine consultations has no path.

7. An undefined gate in the Clean Water Act

New Clean Water Act 401(g) gives gas pipelines and interstate transmission lines a special rule. They need a
state water certification only for a "direct point source discharge," with a 9-month cap on review (118:15-119:2;
121:10-21). The bill never defines "direct point source discharge." Dredge-and-fill material, hydrostatic test
water, and construction stormwater all sit in the gray area. Whether those count decides which projects get
the shorter, narrower review.

Not a defect: Order 1920 and the ban on rights of first refusal

Earlier readers, including our own overview and several outside analysts, flagged a conflict in the transmis-
sion title. Our verification pass found the conflict is not real.

FERC's Order 1920 lets incumbent utilities keep a federal right of first refusal (ROFR) to build "right-sized"
replacement facilities. New FPA 225(h) says compliance with Order 1920 and its follow-on orders counts as
compliance with the bill's regional planning section (217:1-7). New FPA 227 bans federal rights of first refusal
for lines selected in aregional plan, and it opens with an override:
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Notwithstanding any rule or order of the Federal Energy Regulatory Commission in effect as of the date of
enactment of this section, a Federal right of first refusal is prohibited with respect to a transmission facility

selected in a regional or interregional transmission plan for the purposes of cost allocation. (Sec. 2105,
224:9-14)

The safe harbor in 225(h) applies only to section 225's own requirements. So the text does say which rule
controls: the ban overrides Order 1920's right-sizing ROFR for plan-selected lines (Inference, but a strong
one). What remains is untidiness. Utilities' Order 1920 compliance filings would need revision for right-sized
replacements selected for regional cost allocation.

Wrong references and stale citations

These are ambiguities, not outcome changers, but each will need a fix or invite an argument.

DEFECT WHERE WHAT IS WRONG LIKELY FIX
A section that FPA 201 lists Lists "226A," which exists nowhere; the same lists omit 216A and Delete "226A" or
does not exist (280:6-8, three 224, which the title creates substitute 216A or
times) 224
A fundin a 30 U.S.C. 355(a) Sends money to the fund "established by section 205(d)"; the bill Cite Sec. 2215(d)
missing section  (315:17-21) has no section 205, and the fund is in Sec. 2215(d)
A rule that Secs. 2213 and Both cite 10 CFR 1021.410(g)(1). In our reading of the current eCFR, Cite the current
moved 2214 (299:3-7; DOE's July 2025 rewrite moved that definition to 1021102(g)(1). Sec. section the same
304:18-22) 2213 freezes the version "as in effect on July 2, 2025," while Sec. way in both
2214 says "or successor regulations," so the two could diverge
Wrong Geothermal lease A replacement sale hangs on "paragraph (1)"; the sale requirementis Change to (2)
paragraph sales (329:17-21) paragraph (2)
Wrong clauses FPA 231(e)(2)(F) Points to cost tests instead of the conductor criteria Cite 231(a)(2)(A)-
(264:6-9) (C)
Wrong FPA 229(f)(3)(C) Points to a tariff filing, not a proceeding that decides anything Cite the intended
proceeding (247:23-248:1) proceeding
A clause that Northwest Power  Adds "since the date of enactment” to the end of a sentence where  Redraft

modifies nothing Act (362:19-23) it attaches to nothing

A suit clock that Sec.2201(284:9- The 150-day limit runs from when a decision "is required to be Run it from actual
can run before 21) made public" (3 days after it is made), not from actual publication publication
notice

Two more items may be deliberate: the 13-month trigger for listing a late EA as a "transparency project"
(97:11-14), and the 145-day ESA relief trigger (135:16—24), which matches neither of the new 60- and 100-day
marks. Part VIl covers the timing slips, including the EIA Form 861 deadline that can fall before enactment
and the fiscal year 2026 money authorized after that year ended.
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Copy-paste errors and typos

m A tribal clause about a "State program." Interior holds a Tribal Historic Preservation Officer's functions
until the officer shows "the State program is consistent" (377:12-14). It should say tribal program.

® "Oil and gas" in a geothermal section. Sec. 2225's notice duty refers to "oil and gas owned by the Fed-
eral Government" (339:7-9), apparently lifted from the oil and gas section.

B "The Commissions determines" (223:16-18).

m "Offshore transmission substitutions” where "substations" was meant (365:3-5).

m Alistitem with no subject in the NEPA injunction test: "necessary to prevent irreparable harm to the
plaintiff" (70:24-25).

m A heading that promises "Additional Funding" that never appears (414:1-4), and mixed "§" and "SEC."
styles in the same section (414:8; 414:14).

m Circular wording, "the requirements for minimum functional requirements" (27:1-5), and one stray capi-
tal letter (244:13-16).

Undefined or doubled terms

m "Participating Federal agency." The 90- and 120-day permit deadlines after an EA or EIS turn on
whether an agency is "participating," but Sec. 1102 strikes the NEPA section that defined the term and
does not carry it over (47:17-48:5).

m "Covered project." Sec. 1402 never defines it on its own; the definition of "specific type of covered
project" uses the term inside itself (169:1-3).

® "Required metrics." These can make a state or tribal preservation program "inconsistent," which can
lead to an Interior takeover, but they are defined nowhere (376:13-16).

m "Eligible customers." The data center pricing directive uses this FERC tariff term without defining it, and
words it two ways ("on behalf of" and "for" data center owners) (230:7-14; 231:12-17).

® Two meanings of "undertaking." The new historic preservation process uses a narrower definition, lim-
ited to projects needing a federal permit, license, or approval (383:8-15), while the rest of the Act keeps
the broader 54 U.S.C. 300320 definition.

® "May consult" against "shall consult." The new Section 106 process makes early consultation permis-
sive (387:6-16), while 54 U.S.C. 302706(b) still says agencies "shall consult" tribes about properties of
religious and cultural significance. The bill leaves the two in tension.

m New loads only, except one subsection. FPA 228's new-loads-only rule covers subsections (b) and (c).
The state power to treat data centers as a less-favored class in (d) has no such limit (239:24-240:4).

Open questions courts would have to answer

Drafting defects can be fixed with a technical amendment. These questions cannot. They come from the
bill's design and would be settled in litigation if the text passes as written. We gathered them from every
memo in the project. Where a question rests on our own inference, it is labeled.
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Courts and remedies

1. Does aNEPA "claim" include an agency's decision that no review was needed at all, such as a categorical
exclusion?

2. Can a NEPA plaintiff get the preliminary injunction the bill preserves (70:11-23) without pleading a sepa-
rate claim under another law?

3. 1s aNEPA suit filed after enactment against an approval made public more than 150 days earlier barred on
day one? (Pending suits are not covered.)

4. Does "direct harm" narrow standing for associations or for aesthetic injuries below the constitutional
minimum?

5. Can Congress assign later cases to "the same judge" (163:15-19; 165:14-17)? The rule sits in deliberate
contrast to random judge assignment for NEPA appeals (69:9-14), though the two govern different courts.

6. Is review of biological opinions in the D.C. Circuit exclusive, and how does it fit with the gas pipeline and
transmission review routes elsewhere in federal law?

Consultation and review

7. Does a CEQ "full compliance" order satisfy only the procedural duty to consult under ESA section 7, or
also cut off review of the substantive duty to avoid jeopardy? Can an unreviewable order displace anoth-
er agency's statutory role?

8. Does a CEQ order reach a state that has taken over ESA consultation under new section 7A?

9. Does "may consult" (387:11) give way to the "shall consult" duty to tribes in 54 U.S.C. 302706(b), or the re-
verse?

L0. Can a statute require state and tribal preservation officers to spend half their workweek on federal re-
views, given limits on Congress commandeering state officials?

L1. Does Sec. 2229, by removing NEPA from listed oil and gas permits, also remove ESA and historic preser-
vation duties that depend on a NEPA document?

Landowners and money

L2. Once FPA 216(f) is gone, what valuation rule governs a condemnation for a FERC-permitted line? Does a
courtimply the old fai-market-value-plus-severance measure or apply constitutional case law alone?
Landowners still have a Fifth Amendment right to just compensation.

L3. Does the perpetual Court of Federal Claims bar in Sec. 1401 reach a later takings claim on the same
facts? The text covers claims "in respect to this section," which is narrower than the wording the
Supreme Court read broadly in United States v. Tohono O'odham Nation.

L4. Can an agency get around the permit freeze by asking a court to vacate its own permit and then relying on
the "order of a court" exception? SPEED barred that move; BAAJA does not (Inference).

L5. Does Sec. 1401 reach a permit revoked by the President, who is not an "agency" under Franklin v.
Massachusetts (Inference)?

L6. What deadline applies to Sec. 1401 to 1403 suits, none of which states one? Is it the six-year default in 28
U.S.C. 2401(a) (Inference)?

L7. Does Sec. 1401's catch-all for "any other approval or order" reach a Defense Department or FAA airspace

clearance for wind turbines, and does Sec. 1403 reach project types not on the bill's list? (Raised by out-
side analysts; open.)
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States, the grid, and data centers
18. Can FPA 228 bind state retail rates, given its own rule of construction preserving state authority (239:6—
23) and Sec. 2115(b)?

L9. Who enforces FPA 228 inside ERCOT? FPA 216 excludes the Texas grid two ways and FPA 225 three
ways, but FPA 228 has no Texas carve-out. Inference: enforcement there would fall mainly to Texas regu-
lators.

20. Does the Sec. 2107(a) pricing directive reach existing data center loads, and which standard governs
where it differs from the FPA 228 floor?

21. Now that a state Section 401 decision on a transmission line is a "Federal authorization," does the presi-
dential appeal route in FPA 216(h)(6) reach state denials, and do FERC's rehearing step and 60-day dead-
line apply?

22. Does new 401(e)(2), which limits certification to water quality, displace 401(d)'s "any other appropriate re-
quirement of State law" for projects other than pipelines and transmission? The bill says "Notwithstand-
ing subsection (d)" only in the pipeline and transmission rule (120:20-121:9).

23. Does the closed definition of "water quality requirements" (122:15-23; scope limit at 104:19-22) bar a
state from attaching water-withdrawal conditions to a Section 401 certification, for example on a Section
404 permit for a data center site? Withdrawal is a question of water quantity, which the new definition
does not mention.

24. Does FPA 228(f)(1) or (f)(2) govern a data center that connects after enactment under a tariff or contract
approved before enactment? Subsection (f)(1) applies the floor to loads that interconnect "on or after the
date of enactment," while (f)(2) says an approved arrangement "shall remain in effect" (240:1-8).

25. Is a Department of Energy lease or right-of-way for a data center on federal land a"Federal authorization
or permit" protected from revocation under Sec. 1401 (158:22-159:15)? Our state data center survey re-
ports DOE sites offered for data center development, including Portsmouth, Ohio (the paper's claim; not
checked by us). Questions 23 to 25 come from comparing that survey with the bill.

Timing
26. Do the NEPA 107(g) clocks apply to reviews already under way at enactment?

27.Can a court order FERC to meet arulemaking deadline, and does a missed deadline affect a later rule?
28. Which date controls where the text says "enactment of this section" rather than "enactment of this Act"?

What would fix most of this

Most defects are one-line corrections: a number, a citation, a word. Three need real drafting decisions.
® The historic preservation sanction. Supply the missing predicate and decide whether state and tribal
officers belongin it.
m NEPA section 112. Repeal the 2025 fee track or conform it to the rewritten deadlines.
m The data center floor. Name the subsection the floor is "subject to," or delete the clause.
Whitehouse has promised a manager's amendment (Part VII). That would be the natural place for these fixes.

When Govinfo posts the official introduced print, every page:line cite here will need to be remapped, and the
defects should be checked again against that text.
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WHAT THIS MEANS FOR DATA CENTERS

The mix is uneven. The clearest defect touching data centers weakens the bill's main protection for other
ratepayers. The FPA 228 floor is "subject to" limits that do not exist, its state authority to disfavor data cen-
ters is not limited to new loads, and its pricing directive leaves "eligible customers" undefined, all of which
invite utilities and data center buyers to litigate the floor. Other defects touch the infrastructure that would
serve new load, including the miscited oil and gas NEPA exemption and the undefined "direct point source
discharge" that gates the shorter water review for pipelines and transmission. Those create litigation risk
for sponsors rather than a clear advantage. The open questions on ERCOT and state retail rates decide
whether the data center floor reaches Texas and retail customers at all.
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Appendix A: The knowledge graph and model
agreement

The knowledge graph links every bill section to the laws, rules, agencies, deadlines, and people it
touches: 2,324 nodes and 4,753 links. lts network measures agree with a plain reading of the text. Sec.
1401's permit freeze, Sec. 1110's limits on NEPA suits, and Sec. 2101's transmission backstop are the most
connected sections, and the historic preservation rewrite and the NEPA definitions are the main bridges
between otherwise separate parts of the bill. The two Al models that annotated every section agreed mod-
erately to substantially, best on what a section changes and worst on judgment calls about energy tilt.

What is in the graph

The graph has 20 kinds of nodes. The most common are the actors and roles the bill names (653), topics
(373), deadlines (236), Federal Register documents (172), U.S. Code sections (167), and defined terms (130).
The 71 bill sections sit among them, along with 68 CFR parts, 43 agencies, 88 organizations, 51 other bills,
and 27 court cases.

Links come in 26 kinds. The most common say what a node is about (845), what it cites (674), what it requires
someone to do (306), what it affects (306), whom it empowers (303), and what it responds to (264). The links
that carry the legal analysis are fewer but sharper: 190 "limits," 136 "affects rule," 88 cross-references, 81
"amends," 80 "derived from," and 8 "repeals."

The graph was built in layers. A seed layer from the parsed text and citations supplied 562 nodes and 1,101
links. The two-model Al annotation added 1,342 nodes and 1,271 links. Each reader, context, synthesis, and
data-center agent then added its own nodes and links, every link carrying the agent's name and its evidence,
usually a page-and-line quote.

Which sections matter most

We used two standard measures. PageRank asks how much of the network points to a node, directly or
through well-connected neighbors. Betweenness asks how often a node sits on the shortest path be-
tween two others; high betweenness marks a bridge.
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H Bill section M Topic M Agency [ Statute, act, or bill unit

Betweenness: nodes that bridge parts of the bill
Federal agency discretion I 0169
Sec. 2301 Historic preservation NN 0098
Sec. 1102 Definitions N 0.094
Sec. 1106 Timely and unified Federal reviews N 0.075
Sec. 2101 Transmission permitting [ IENG_G_—_—————— ©.067
Sec. 1401 Maintaining Federal authorizations... NN 0.065
Sec. 1103 Implementing procedures NN 0064
Deadlines [N 0.064
Sec. 1202 Clean Water Act permitting and Stat... | ENEREREEE 0.056
Sec. 2215 Hardrock mining mill sites NS 0.048
Sec. 2107 Ratepayer protection N 0.044
Sec. 1304 State assumption of consultation re... IR 0.042
Sec. 1121 Council on Environmental Quality NG 0.042
Sec. 2108 Dispatchable energy systems market... | IENRESN 0.039
Energy mix: fossil versus clean tilt [N 0.038

0.000 0.025 0.050 0.075 0.100 0.125 0.150 0175
Betweenness centrality

PageRank: nodes everything points to

Deadlines I 0.050
Winners and losers IE———_— 0.027
Federal Energy Regulatory Commission I 0.009
Bureau of Land Management I 0.008
BAAJA (the bill itself) N 0.007
U.S. Fish and Wildlife Service [l 0.004
Federal Power Act Il 0.004
Department of Energy [l 0.004
Environmental Protection Agency [l 0.004
Council on Environmental Quality [l 0.004
Department of the Interior Il 0.004
Bureau of Ocean Energy Management [l 0.003
U.S. Army Corps of Engineers [l 0.003
43 CFR part 46 (DOI NEPA) [ 0.003
State large-load tariffs and contract rules f.. [l 0.003

0.00 0.01 0.02 0.03 0.04 0.05

PageRank

Figure 25: The permit freeze, NEPA suit limits, and transmission backstop are the most connected sections; historic
preservation and the NEPA definitions are the main bridges

By PageRank, the top bill sections are Sec. 1401 (the permit freeze), Sec. M0 (NEPA lawsuits), Sec. 2101
(transmission permitting), Sec. 1202 (Clean Water Act certification), Sec. 2301 (historic preservation), Sec.
2107 (data-center ratepayer protection), and Sec. 1402 (class-wide damages). That is close to the ranking of
consequence we reached by reading in Part |. Among statutes, the Federal Power Act is by far the most
central, ahead of NEPA and the ESA. Among agencies, FERC leads, followed by the Bureau of Land Manage-
ment, the Fish and Wildlife Service, DOE, EPA, and CEQ.

By betweenness, the top section is Sec. 2301, the historic preservation rewrite. It ties together tribes, state
and tribal preservation officers, Interior, and NEPA timing. Next come Sec. 1102 (the NEPA definitions, which
every other NEPA section depends on), Sec. 1106 (deadlines and CEQ disputes), Sec. 2101, Sec. 1401, and
Sec. 1103. The single highest-betweenness node of any kind is the topic "federal agency discretion," which

links almost every title.

Two cautions. Topic nodes such as "deadlines" score very high on PageRank because many agents tagged
many things with them; that reflects how the agents labeled, not the bill. And centrality measures connec-
tion, not importance. A long section with many citations will score higher than a short one that changes

more.
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How the bill clusters

A community-detection method (Louvain) split the graph into 56 groups, with a modularity of 0.64, which
means the groups are well separated. The groups mostly follow the bill's titles, with three telling excep-
tions:

m The litigation provisions cluster together across both divisions. Sec. 1110 (NEPA suits), Sec. 1205
(Clean Water Act suits), Sec. 1305 (ESA suits), Secs. 1401 and 1402 (project certainty), and Sec. 2201
(energy suits) form one community. In effect, the bill has a lawsuit chapter scattered across six sections.

® Transmission permitting groups with offshore energy. Sec. 2101 sits with Secs. 2251 and 2252, linked
by offshore transmission.

m Tribal land rights group with historic preservation. Sec. 2212 (rights-of-way across Indian land) sits
with Secs. 2301 and 2302.

How well the two Al models agreed

Claude Sonnet 5.5 and GPT-6.1 Sol each annotated all 71 sections with the same form. We measured agree-
ment with Cohen's kappa, which corrects raw agreement for chance: O means chance, 1 means perfect, and
0.4 to 0.6 is usually called moderate and 0.6 to 0.8 substantial. The "collapsed" score treats "neutral" and
"not applicable" as the same answer, since the difference is wording rather than substance.

Il Raw labels [ Collapsed labels (direction only)

fair or worse moderate substantial almost perfect
Judicial review effect 049 @ ® 0.62
State authority effect 0.57 @-@® 0.60
Landowner or public participation 0.65 @ ® 074
Federal agency discretion 0.54 @—@ 0.58
Technology neutral (yes/no) 070 @
Fossil relevant (yes/no) 047 @
Clean energy relevant (yes/no) 054 @
OEO 012 014 Oi6 Ol.8 1.‘0

Cohen's kappa, Sonnet 5.5 vs GPT-6.1 Sol (71 sections)

Figure 26: The two models agreed best on technology neutrality and public participation, and least on whether a section
matters to fossil fuels

FIELD RAW AGREEMENT KAPPA KAPPA, COLLAPSED
Effect on courts and lawsuits 2% 0.49 0.62
Effect on state authority 73% 0.57 0.60
Effect on landowners and the public 73% 0.65 074
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FIELD RAW AGREEMENT KAPPA KAPPA, COLLAPSED

Effect on federal agency discretion 69% 0.54 0.58
Technology-neutral 87% 070 n/a
Relevant to fossil fuels 73% 047 n/a
Relevant to clean energy 82% 0.54 n/a

On lists, the models agreed well on the kind of change a section makes (average overlap 0.76) and on which
statutes it changes (0.69), and poorly on free-form topic tags (0.26). In 63 of 71 sections they picked a key
quote from the same spotin the text.

The disagreements are informative. The two most disputed sections were Sec. 1205 and Sec. 2107, the data-
center section, each split on four fields. On Sec. 2107, one model marked it fossil-relevant, clean-relevant,
and technology-neutral all at once; the other marked none of the three. The text names no generation tech-
nology. On energy relevance generally, GPT-6.1 Sol flagged more sections than Sonnet did. Two of Sonnet's
records (Secs. 2103 and 2112) were empty stubs that were scored as if real, which slightly lowers its num-
bers.

That is why the energy-mix analysis in Part V relies on the text, not on these labels. We used the model
layer as a map of where to look and as a cross-check on the agents. No finding in this report rests on a
model label alone.
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Appendix B: Data, files, and corrections

Everything behind this report lives in one folder, bill/, under the project's research directory, and
every finding can be traced back to a file there. This appendix says where each dataset is, how it was
built, and what the corrections registry changed. The registry records 35 corrections from the verification
pass: 4 claims that were overstated and 31 that were accurate but needed a caveat. It binds every chapter
of this report.

Where the data lives

All paths are relative to research/federal-permitting-2026/bill/. Scripts in scripts/ rebuild
each step in order, from s0@1 parse bill.pytosl® corrections.py.

WHAT PATH NOTES

Bill PDF, layout 00 source/ Draft KAT26639; provenance.yaml records SHA-256 hashes
text, and and the comparison with the ENR "FINAL" copy
checksums

Full textand one 01 text/
file per section

bill.md; sections/div-X/title-Y/sec-NNNN.md

Every line with 02 structure/lines.jsonl
page and line

10,164 lines; the basis for every bill cite

number
Sections and 02 structure/sections.jsonl, 71 sections with spans and word counts
outline outline.yaml

Citations found
in the bill

Language-tool
output

03 citations/

04 nlp/

About 1,500 citations; targets.yaml maps each section to the
laws it cites

Sentences, 166 definitions, 117 deadlines, actors, terms,
similarity

Al annotations of 04 nlp/1lm/,04 nlp/1lm gpt6lsol/ Claude Sonnet5.5 and GPT-61 Sol
all 71 sections

Model agreement 04 nlp/agreement/ Kappa and overlap by field; disputed sections

Current U.S.Code 05 law/usc/ 2024 GovInfo edition; about 130 cited sections in 15 titles;

index.yaml

Current federal 05 law/cfr/
regulations

eCFR, 27 parts and sections; as-of date in each file

Amendment 06 _alignment/amendments.jsonl 99 machine-found "is amended" instructions

instructions
Reader agents 07 agents/r-*/ Diary, per-section files, graph fragments, memo

Lineage and 07 agents/c-*/,10 related/bills/, 30 earlier bills, 5 public laws, 161 Federal Register items
agency activity 10 _related/agency/

Topical memos 08 memos/m-*/ Lawsuits, federal-state power, winners and losers, calendar,

people, energy mix, drafting
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WHAT PATH

Master memo 08_memos/00-overview/
Verification 08 memos/v-verify/checks.yaml
Corrections 08 memos/CORRECTIONS.yaml
registry

Knowledge graph 09 graph/

Web sweep 10 _related/search/

Stakeholders, 10 _related/stakeholders/,
outside analyses, analyses/,politics/
politics

Data-center 10 _related/datacenter-paper/
policy paper
crosswalk

Data-center 10 related/datacenter-data/
dataset
aggregates

Pipelinelog and  ops/
known defects

NOTES
overview.md, top findings, checked passages
51 checks with evidence and verdicts

Binding on every writer

nodes.jsonl, edges.jsonl,graph.json,analytics.yaml
schema.yaml

Queries, 1,896 candidates, triage, and the 1185-source corpus

58 positions, 21 analyses, 33 sponsor claims checked

Our SSRN paper mapped to the bill: crosswalk.yaml (21
entries, 51 findings), state_regimes.yaml (11 states),
gaps.yaml and gap_search. json (13 community issues
searched in the full text)

Private registry; aggregates only, labeled "preliminary snapshot,
research cutoff Sept. 28,2026": stats.yaml, tables/
(including 99 verification checks), build stats.py. Point-level
filesin _private/ are kept out of the repository; no project or
company names

issues.yaml, relay server log

The chapters of this report map to those folders. Part || draws on the judicial-review memo, Part |ll on the
federal-state memo, Parts IV and V on the people and energy-mix memos, Part VI on the two data-center
folders, Part VIl on the rest of 10 _related/, Part VIl on the calendar memo, and Part IX on the drafting

memo.

The corrections registry

The verifier checked 51 claims. Sixteen were confirmed as stated, 31 were confirmed with a caveat, 4 were
overstated, and none was wrong or unverifiable. The registry holds the 35 that needed changes, each with
the original claim, the corrected wording, and the agents whose summaries carried it.

The four overstated claims:

1. Tribal consultation in historic preservation review. The claim was that consultation becomes optional.
Corrected: general consultation at the early steps becomes discretionary, but the agency must still seek
and incorporate information sent within 30 days, and the separate statutory duty to consult tribes about
places of religious and cultural significance (54 U.S.C. 302706(b)) remains. The two are in tension.

2. "Unlimited" mill sites. Corrected: as many 5-acre mill sites as are "reasonably necessary" for an ap-

proved plan.

3. Takeover of state and tribal preservation programs. Corrected: takeover comes only after a program
is found inconsistent, loses grants, and is still inconsistent two years later. It is not triggered by a single

missed timeline.
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4. FERC Order No. 1920 versus the new ban on rights of first refusal. The claim was that nothing says
which controls. Corrected: the ban opens "Notwithstanding any rule or order" of FERC, which points to
the ban controlling. That is our reading, though a strong one, and we do not treat it as a drafting defect.

The caveats that matter most:

m Landowner compensation (FPA 216(f)). The bill deletes the statute's just-compensation clause for
FERC-permitted transmission condemnations. The Constitution still requires just compensation. Never
"landowners lose compensation."

® The Sec. 1401 award. It is 25 to 50 percent of costs incurred to date, net of fees and delay costs. Never
"of construction cost" or "of total project cost."

m CEQdispute orders. They can deem ESA consultation between federal agencies complete. They do not
say they satisfy the no-jeopardy duty, and their reach into historic preservation review is limited.

m The ESA right-of-way exemption. It applies to highway and transit projects in existing rights-of-way,
and the ban on harming listed species still applies.

® The nationwide permit waiver. It applies only if areissued permit keeps its preconstruction-notice re-
quirements.

B NEPA suits. A preliminary injunction remains available for likely violations of other laws, such as the
Clean Water Act or the ESA.

m State water certification. The one-year limit and deemed waiver are already law. What is new is that the
federal agency sets the period, plus a 9-month cap for pipelines and transmission.

m The data-center cost rule. The utility's estimate is subject to approval by FERC or a state, and the new-
loads-only rule does not limit states' power to set less favorable terms.

m EPA's veto window. It applies to applications filed after enactment, and new permit terms are "up to" 10
years.

m Drilling permits on mixed-ownership land. Sec. 2211 keeps a 50-percent test in its first prong and adds
two prongs that have none.

The registry also lists nine items that this report treats as open questions or our own reading, never as set-
tled fact. Among them are how the NEPA lawsuit limits apply to approvals made before enactment, whether

the permit freeze reaches permits revoked by the President, and what deadline applies to sponsor suits
under Sec. 1401.

Known defects in the pipeline

~ops/issues.yaml logs eight problems found during the build:

m Fixed. The Al layer briefly created duplicate section nodes, which skewed early graph statistics. A field-
name collision in the graph schema was renamed. Graph links written by agents briefly pointed from the
agent's name instead of the section; the line-level edge file was always correct.

m Open. One line of the bill (adding 54 U.S.C. 302707 to a table of sections) is missing from the line file.
The automated amendment finder misattributes nested amendments in Sec. 2301. The 2024 U.S. Code
edition lacks 2025 and 2026 enactments.

m Workarounds. Agents stored agency orders that were never published in the Federal Register under a
documented ID convention. Agents sharing one scratch folder overwrote each other's helper scripts; the
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affected scripts were copied into the memo folders. A reported error in the Federal Register client could
not be reproduced and was traced to agents' own scripts.
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